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To meet these objectives—and more generally to facilitate competition, to promote efficiency and
innovation, and to support competitively priced products to end users—ComReg has identified a the

following regulatory approaches:

. Regulation of wholesale rates: based on forward-looking, efficient costs, these rates enable
competition to be enhanced through provision of access to incumbent networks. In the
broadband context, ISPs needing to access wholesale capacity will need to have this access
on terms that make it viable to enter the market. ComReg’s strategy includes the promotion
of flat-rate Internet access, as outlined in the ministerial direction, which would require a
similar pricing structure at the wholesale level. This has already been achieved, as 2 number
of operators offer this type of product.

. LLU: this permits alternative operators to enter the market, by providing their own
equipment and upgrades at local exchanges, while avoiding the need for entrants to
duplicate the ‘last mile’ investment that would otherwise render the whole investment
commercially unviable. LLU has been in place in Ireland since 2000, and the following
alternatives are available to potential entrants to access efrcom’s local loop: full unbundling
of the local metallic paths; line sharing; full and shared sub-loop unbundling; collocation
and associated facilities.® Following the designation of eircom as having SMP in the
wholesale unbundled access markets, ComReg has recently imposed a series of obligations
on eircom, including the following:®

- access—eircom has to meet reasonable requests by authorised undertakings for
i access to the local loop, collocation or associated facilities;

- non-discrimination—eircom has to provide services to authorised undertakings under
the same conditions and of the same quality as it provides for its own seryices;

- accounting separation-—eircom has to keep separate accounts as provided for by
Regulation 12 of the Access Regulations; and

- price control and cost orientation—eircom has 1o offer cost-oriented prices for LLU
services, collocation, and associated facilities on the basis of forward-looking, long-
run incremental costs (LRIC).

. Use of price controls: for markets where incumbent operators are assumed to have SMP,
ComReg determines allowable prices. This includes both retail and wholesale markets.
ComReg uses the CPI — X price cap method to protect consumers from excessive pricing,
while encouraging the company to reduce its costs over time. In the recent consultation
document on wholesale broadband access, ComReg states that wholesale price control by
way of a retail-minus mechanism is appropriate; however, the regulator does not restrict the
pricing level of broadband services.”

o ComBey (2004), 'Market Analysis: Wholesale Unbundied Access (Including Shared Access) to Metallic Loops and Sub-loops’,
Response 1o Consultation and Consultation on Diraft Decicion, Document 04/40, April 16th.

% ComReg (2004), ‘Market Analysis: Wholesale Unbundled Access (Including Shared Access) to Metallic Loops and Sub-loops’,
Desigrmtion of SMP and Decision on Obligations, Document Mo 04/70, June 15th.

& While ComReg considers to be inappropriate to mfervene in the retail market, a retail-minus mechanism requires the regulator to
be aware of any retail price changes that eircom makes. ComReg (2004), ‘Market Analysis: Wholesale Broadband Access’,
Consultation Paper, Docurment 04/23, March Sth.
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. Promoting innovation: ComReg may use its licensing powers to promote technologies
relevant to the conditions within the Irish market. For instance, it has introduced per-site
licences to accelerate the roll-out of wireless services.

. USOs: to mest its objective of encouraging access to the Internet at reasonable cost to users,
ComReg may use the USO to ensure that the obligations for functional Internet access are
provided throughout Treland. However, this does not extend to mandating universal access to
broadband. The European Directive on USOs identifies that the universal service
requirement is limited to a single namowband network connection, and does not extend to
the ISDN, which provides two or more connections capable of being used simultaneously.*
The Directive also requires that connections to the public telephone network at a fixed
location should be capable of supporting speech and data communications at rates sufficient
for access to on-line services, such as those provided via the public Internet. While no
specific guidance is given on the data rate that must be provided (since this depends on
several factors, including the subscriber’s terminal equipment), the Directive refers to an
upper limit of 56 Kb/s. It is clear, therefore, from the Directive that USOs may not be
applied in respect of broadband services under the current legal framework.

3.9.2 Enhanced rate of return _
The first approach that could be considered would be to incentivise eireom to undertake additional

investment necessary for the provision of rural broadband services (including, where appropriate,
the upgrading of exchanges). Given that broadband service price levels are not directly regulated, it
would be difficult in practice to adopt this particular option. eircom already has the discretion to set
its retail broadband price levels. The general approach would be to include any spending on
broadband infrastructure (if appropriate that which is specifically attributable to rural areas) in a
regulatory asset base (RAB). However, the impact could only be felt through changes to allowed
prices for price-controlled services, which include retail telephony services (under a tariff basket
approach) and some wholesale tariffs. Since broadband services are not included in the category of
price-controlled services, this approach would lead to cross-subsidies between services, which may
result in a breach of the requirement that price controls be established on a cost-reflective basis.
Furthermore, the approach might lead to cross-subsidies in favour of a group of customers (e,
broadband customers) who, on average, may be expected to be better off than other customers who
would be paying for the cross-subsidies. Therefore, it is not recommended that this method be

pursued.

3.9.3 Cost pass-through

Under a cost-pass-through arrangement, the costs of financing investment in broadband
infrastructure (including depreciation and a regulated rate of return) would be passed through to
consumers. This approach would require the price of broadband services to be regulated. It operates
in a similar way to the premium return approach, with the main differences being that the allowed
rate of return would be set at a level equivalent to the company-wide cost of capital (or, potentially,
a somewhat lower figure), but the expenditure would be guaranteed to be included in the RAB.
Thus, in reducing the risk associated with the investment in broadband-enabling infrastructure by
effectively guaranteeing a return on the investment, the regulator could offer a powerful incentive to
promote this investment. However, for the reasons detailed in section 3.9.2, this approach would be

5 Directive 2002/22/EC of the European Parliament and of the Council of 7 March 2002 on nniversal service and users’ rights
relating to electronic communications networks and services (Universal Service Directive).




[OIXIE|RIA] Final Report

difficult to adopt where the investment in the activity in question is not subject to direct price-
control regulation. This would suggest that this approach would require cross-subsidies to be
adopted (in much the same way as these would be required to implement the enhanced return
model). This would both create distortions in the retajl market and contravene requirements to set
price controls on a cost-reflective basis. Therefore, it is not recommended that the cost-pass-through
approach be adopted in the context of broadband services.

3.9.4 Discounts on wholesale costs

If concerns regarding the cost-effectivencss of duplicating core infrastructure exist, competition can
nevertheless be promoted by having a regulatory mechanism in place to ensure that entrants have
reasonable access to an incumbent’s infrastructure at rafes that may facilitate reasonable earnin gs.
This approach implies going beyond mandating open access to core infrastructure: it also requires a
discount to be placed on wholesale rates that would otherwise apply. The assumption here is that
fully cost-reflective wholesale charges would leave insufficient scope for entrants to offer an
attractive price to users and thereby gain market share.

The discounts would need to be recovered if the incumbent is to earn sufficient revenues to cover its
overall costs. This may entail a cross-subsidy between certain retail services (which are price-
controlled, and potentially subject to limited competition) and the wholesale activities. However, as
noted in previous sub-sections, such cross-subsidies are inconsistent with the legal framework and,
from an economic point of view, would introduce distortions into the market.

3.9.5 Reduction of the cost of bitstream ‘

A different regulatory model to LLU is to require the incumbent operator to provide wholesale
broadband access as a bitstream service, which is also already in place in Ircland. Bitstream access
refers to the situation where the incumbent installs a high-speed access link to the customer
premuses. This may be through the installation of appropriate ADSL equipment and configuration in
the local access network. This access link is made available to other operators, which are then able
to provide high-speed services to end consumers. In effect, bitstream access is the provision of
fransmission capacity.” It encompasses the DSL part (access link) and backhaul services of the
backbone network (ATM, IP backbone).*

Bitstream is a functionally different product to LLU, in that LLU allows the entrant to obtain a
high-capacity link to the customer without any prescription on the products that can be offered over
that link, unlike wholesale resale products, However, bitstream limits the extent to which an entrant
operator can differentiate its retail services from those offered by the incumbent. The entrant is
bound by the incumbent and its investment plans because the high-speed link will only be available
at exchanges that the incumbent has already upgraded; the entrant cannot upgrade an exchange
itself through bitstream access. LLU, instead, gives the possibility for the entrant to offer
differentiated products, by installing its own DSLAM and related equipment.

The wholesale price at which the incumbent charges other operators for bitstream access will affect
the viability of bitstream as a commercial alternative to provide retail broadband services in
competition with the incumbent. At present, in its consultation on wholesale broadband access
market, ComReg is favouring a retail-minus mechanism as an appropriate way to address anti-

5 See European Commission {2001), ‘High Speed Bitstream Access ", ONPCOMO-18 Rev 1, September.
6 ComReg (2004), “Market Analysis: Wholesale Broadband Access’, Consultation Paper, Document 04/25 » March 5th.
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competitive concerns. However, an alternative means of stimulating retail service competition while
also allowing competition concerns to be addressed is to adopt a cost-based access price, using a

basis such as forward-looking, LRIC.

Retail-minus prices tend to provide higher rewards to the incumbent for its investment than are
available when prices are set on the basis of LRIC. Thus, a retail-minus charging basis 1s most
useful when the regulator wishes to incentivise investment, or stimulate facilities-based
competition. On the other hand, LRIC-based prices tend to be used to promote services-based
competition, as they generally result in lower charges for access seekers wishing to use the
incumbent’s network to provide alternative services.

Advantages
According to ComReg’s estimations, by the end of 2003 the number of bitstream access lines was

around 4,400, compared with eircom’s 1.6m fixed access lines. Therefore, it could be argued that
bitstream access has not yet proven to be a widespread business alternative for competing operators.
One advantage of promoting low wholesale prices for bitstream access is that it would make the
case for bitstream access more attractive, and could stimulate competition in retail broadband

services.

Furthermore, compared with the alternative of pure resale, it allows entrants some degree of product
differentiation.

Disadvantages-
A potential generic disadvantage of bitstream, independently of the level at which it is priced, is that

the provision of broadband services by competitors relies on the speed of network upgrade
undertaken by the incumbent. An entrant that has to rely on bitstream access in order to offer
broadband services in a particular region would have to wait until the incumbent operator has

upgraded the network in that particular region.

If the incumbent has no immediate plans to upgrade the exchanges in a particular region then
lowering the cost of bitstream access will do little to accelerate the upgrade of the network in that

region.

Furthermore, the prospects of the regulator mandating lower wholesale prices for bitstream access
could have the effect of retarding the incumbent’s plans to upgrade the network, as it will perceive
that the return on its investment will be reduced. It could be argued that this would be more relevant
in the case where prices are set on the basis of LRIC, given that the greater complexity involved in
the estimation of LRIC could increase the likelihood of regulatory error in establishing the access

price.

3.9.6 Introduction of new wholesale products

Having access to the incumbent’s networks could be considered vital to promote competition in the
provision of broadband services. Therefore, there could be a role for the regulator to ensure that
access is available to competing operators. One alternative would be for the regulator to require the
introduction of new wholesale products. This could take the form of imposing an obligation on the
incumbent to meet all reasonable requests from competing operators for new wholesale products.
This might include, for example, requiring different points of handover to those currently being

offered by the incumbent.

More specifically in the current context in Ireland, it is not clear whether access to the link from the
exchange to the trunk network is available to entrants on a stand-alone wholesale basis. The precise
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manner in which this alternative could be implemented would partly depend on the legal
framework. Tn the case of Treland, it is important that any access-related regulatory measure is in

line with the Access Regulations.

Indeed, in the consultation on the wholesale broadband access market, ComReg is favouring an

approach to require eircom to mect reasonable requests from competing operators, rather than
specifying the alternative products.”’

Advantages

An advantage of requiring the incurnbent to provide a wholesale product that allowed access o the
link from the exchange to the trunk network is that it would stimulate competition in the provision
of broadband services, and could also complement LLU. By removing the need of the entrants to
build high-speed capacity 10 ecach local exchange, it may speed up the deployment of broadband
infrastructure.

Disadvantages

A potential disadvantage of this approach, which would depend on the way the invesiment
incentives of the incumbent are defined. is that it could deter the incumbent from upgrading the
exchanges. The level of competition at the local exchanges will have increased, exacerbating the
risk associated with upgrading the small local exchanges.

3.9.7 Inclusion of broadband within USO requirements

A relatively interventionist approach, not currently permitted within the Furopean legislative
framework but which in the longer lerm could be possible™, would be to include the provision of
broadband services within the incumbent’s USO requirements. This would suggest that all
customers, irrespective of location, have a right to receive broadband services, and thal eircom, as
the incumbent operator, would need to provide cOvETage in areas where no competing supplisrs
emerge. Given that this approach would not be feasible in the foreseeable future, it will not be
discussed further.

7 ComReg (2004), ‘Market Analysis: Wholesale Broadband Access’, Consultation Paper, Document 04/25, March 5th, paragraphs

6.33 and 6.34.
%8 The Universzl Services Directive, recital 8, places limits on the scope of activities that can be included in USOs.
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4, Potential Policy Instruments for Ireland

The previous sections have identified the problems that Treland faces in improving the availability
and take-up of broadband, especially in rural areas, and the forms of policy intervention adopted in
2 number of countries around the world with similar rural populaiion densities to Treland.

In summary, the key difficulties that the Irish government needs to overcome in order to improve
broadband take-up are as follows: '

the high proportion of small exchanges;

the lack of infrastructure competition, especially in rural areas;

the low interest in broadband (or in many instances the Internet per se);

the limited understanding of what broadband or the Internet can offer;

little awareness of the benefits of broadband compared to narrowband;

the low willingness to pay for broadband and/or uncertainty over the likely cost of

broadband services;

. the lack of valued content;

o failure by businesses to recognise the potential benefits of broadband and/or Internet
functionality; and ‘

. restricted local connections to backhaul capacity.

As outlined in section 2.4, the Trish government has launched several initiatives to tackle these or
similar problems, especially in relation 1o the physical infrastructure. These efforts have had
varying levels of success, although some have been very effective. In particular, backbone capacity
problems have been addressed through extensive investment in hoth publicly provided
infrastructure (the MANs) and PPPs, such as ESB’s network. However, only limited capacity is
available for smaller local exchanges to connect to these major trunk backbone paris of the network,
particularly in rural areas, which may force new entrants to build their own network out to the local
exchange level (as, indeed, Esat BT has done). It is uniikely that entrants would be willing to do this
for small rural exchanges, and as a result broadband roll-out may be inhibited.

Nonetheless, in major urban areas (soon for towns with at least 1,500 inhabitants), infrastructure
provision is not the principal problem. Rather, even where broadband is provided, there does not
appear to be great enthusiasm for taking the products offered. Moreover, although PC penetration is
relatively high, Ireland is notable for its very low proportion of homes that also take any Internet
services. Given that familiarity with the Internet is usually a precursor to subscribing to broadband
services, this low Internet penetration needs to be addressed in order to improve the broadband take-

up.

Survey evidence presented in this report indicates that, overall, Jrish consumers and businesses do
not sufficiently understand the benefits of cither the Internet or broadband, and are therefore
reluctant to purchase the services even when available. This disinterest also means that where the
commercial business case for delivering broadband is marginal, as it is in many rural areas, there is
a much lower likelihood that there will be sufficient demand for firms to undertake the necessary

investment.

Therefore, in Ireland as a whole, there is a far greater demand-side than supply-side problem,
although, in rural areas specifically, the demand- and supply-side issues are interrelated and each
contributes to exacerbate the other. The characteristics of different areas should be considered to
determine whether demand- or supply-side measures, 0T both, are most appropriate.















































































































































































