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Glossary 
The following definitions and explanations may be useful for the purpose of this paper:

Authorisations: any permission setting out rights and obligations specific to the postal sector and allowing undertakings to provide postal services and, where applicable, to establish and/or operate their networks for the provision of such services, in the form of a general authorisation or individual licence as defined below:

· general authorisation: an authorisation, regardless of whether it is regulated by a ‘class licence’ or under general law and regardless of whether such regulation requires registration or declaration procedures, which does not require the postal service provider concerned to obtain an explicit decision by the national regulatory authority before exercising the rights stemming from the authorisation,
· individual licence: an authorisation which is granted by a national regulatory authority and which gives a postal service provider specific rights, or which subjects that undertaking’s operations to specific obligations supplementing the general authorisation where applicable, where the postal service provider is not entitled to exercise the rights concerned until it has received the decision by the national regulatory authority;
Bulk mail: where a substantial number of similar postal items (typically includes direct and transaction mail) are deposited with An Post, or any other postal service provider, at the same place and time, to be delivered to the addressees indicated on the items, for a discount rate.

Downstream Access: the name commonly given to situations where a postal service provider may bypass certain aspects of another provider’s (usually the incumbent’s) mail processing line (e.g. the sorting of mail) and deposit mail with that postal service provider for delivery.  

End-to-end network: is where a postal service provider takes a postal item from the access point in its network to the point of delivery to the addressee, without relying on another postal service provider’s network.

Ex ante: Regulatory control before the event, based on predicted results

Ex post: Regulatory control based on analysis of past performance.
National regulatory authority (NRA): the body or bodies entrusted with the regulatory functions of the Postal Directives.  In Ireland, the Commission for Communications Regulation, ComReg is the NRA.

Postal Directive: Directive 97/67/EC - on common rules for the development of the internal market of Community postal services and the improvement of quality of service - as amended by the second postal Directive (Directive 2002/39/EC) and the third postal Directive (Directive 2008/6/EC)

Postal item: an item addressed in the final form in which it is to be carried by a postal service provider.  In addition to items of correspondence, such items also include postal parcels containing merchandise with or without commercial value;

Postal network: the system of organisation and resources of all kinds used by the universal service provider(s) for the purposes in particular of:

· the clearance of postal items covered by a universal service obligation from access points throughout the territory, 

· the routing and handling of those items from the postal network access point to the distribution centre,

· distribution to the addresses shown on items;

Postal services: services involving the clearance, sorting, transport and distribution of postal items.  The transport alone of postal items is not considered as a postal service.  (See Recital 17 of the 3rd Postal Directive).

Postal service provider: an undertaking that provides one or more postal services.  (See postal services above); 

Reserved area: Member States were permitted to reserve services to the universal service provider(s) to the extent necessary to ensure the maintenance of the universal service.  The Directive sets out that the reserved area will be abolished from the 1st of January, 2011.

Single piece mail: ordinary day-to-day correspondence / postal items (other than bulk mail) originating from an individual residential or business customer (the sender) and deposited directly with a service provider, for conveyance by post and delivery to the addressee.

Transactional mail:  mail relating to commercial transactions (e.g., Bills, bank statements, invoices, etc).

Universal (postal) service: The universal service guarantees, in principle, one clearance and one delivery to the home or premises of every natural or legal person every working day, even in remote or sparsely populated areas.

Universal service provider: the public or private postal service provider providing a universal postal service or parts thereof within a Member State.  An Post is currently the designated universal service provider in Ireland. 
User: any natural or legal person benefiting from postal service provision as a sender or an addressee.  

Introduction

The third Postal Directive provides for the full market opening of the postal services market by the 1st of January, 2011 through the removal of the remaining area reserved for incumbent postal service providers.  It is the final phase in the gradual and controlled approach taken to opening this market to competition.  The postal market has already been partially opened: – parcel post is fully competitive, and all mail in excess of 50 grams is currently open to all competitors.
A number of decisions are now left to individual Member States with respect to how the third Postal Directive is transposed, and deciding on the most appropriate regulatory framework for Ireland is a significant policy challenge.  This paper, which looks at the different options available, is another step in meeting that challenge. 
The third Postal Directive provides for the safeguarding of the universal service for all users, (in the context of the Directive, the postal market is divided into two categories: services within and outside the universal service).  Key changes will primarily affect the letter-post market.

The Postal Sector
The postal sector generally comprises providers of local, regional, national and international postal services that produce, collect, sort, transport and deliver physical information such as letters and packets as well as goods, ranging from traditional universal services to value added express and courier services.  It is a key component of the Irish economy and the provision of high quality postal service is crucial in underpinning national competitiveness.
It must be recognised that the postal sector globally is facing challenges from electronic substitution, declining postal volumes generally, and the impact of the recent general economic downturn.  While there may be growth in some segments of the market, overall it is in decline.  The nature of the postal market across Europe has changed in recent years from being primarily a means of correspondence and conducting transactions, to predominantly business or Government to individual and business to business mail.  In Ireland approximately 85% of all domestic mail is now business related.
Postal services internationally have undergone significant transformation and technologies from the telephone to the internet now mean that postal services are less important in terms of two-way communication.  Consequently, most traditional/incumbent postal services have moved into the advertising medium (direct mail).  At the other end of the spectrum, traditional postal service providers face significant levels of competition from global operators in the Express mail sector for the delivery of parcels.  All of these factors underpin the need for innovation.
The Postal Sector and the Smart Economy

In line with the Smart economy, Ireland is moving to economic activity based on knowledge enterprises in both the indigenous and foreign owned sectors.  Such an economy is based on innovation and principles of sustainability being embedded across the economy, including in the postal sector. 

The postal industry here has been characterised by the traditional product range offered by postal service providers and more recently, a more innovative range of services based on incorporating ICT into postal products.  Naturally, ICT also has the capacity to address sustainability challenges in the sector.  It is true to say that other postal markets have made greater strides in offering higher value services than we have. 

In designing a regulatory framework for a liberalised postal market it is not possible to legislate for innovation or sustainability.  Rather the function of the framework is to create the conditions that will support both of these aims.

Adopting the correct policies in terms of universal service, pricing and wholesale access and a cohesive approach across the different elements of the framework, will encourage postal service providers, both established and new, to offer innovative products and services to postal users.  This will improve the economic value of the sector and support the aims of the Smart economy. 
An Post

An Post, which is State-owned, provides a nationwide postal service delivering over 750 million mail items a year, although mail volumes and revenue fell in the second half of 2008.  In addition to An Post, there are over 30 companies operating in the Irish market with a postal service authorisation from the Commission for Communications Regulation, ComReg, which has responsibility for regulating the postal sector in Ireland.  Only postal service providers with an annual turnover in excess of €500,000 are required to have an authorisation.
The removal of the reserved area for An Post means that legally the entire market will be open to competition.  However, it is estimated that the size of reserved area is currently in the region of 80% in terms of mail volume and it is likely that An Post will continue to be a dominant player in the letter-post market for the immediate future.  This would appear to be supported by the experiences in other markets that have fully liberalised.  Therefore when regulation of the universal service, particularly the letter-post sector, is discussed, in reality it means for the most part, regulation of An Post.

Technology presents both a threat and an opportunity for the postal sector and specifically for An Post.  In terms of threats, a significant proportion of An Post’s letters business currently takes the form of transaction mail and it is likely that large mailers of transaction mail (e.g. utilities and banks) will look to alternative means to reduce costs.  Technology also means that mailers can produce their mail in formats bypassing the need for significant levels of sortation.  This will have an impact on An Post and how it needs to configure its business.  In terms of opportunities, e-fulfilment will likely be a growth area (albeit in the packet and parcel segments, which are already open to competition).
For An Post, managing these threats and positioning itself to avail of the opportunities will require significant focus on innovation and developing relevant customer solutions.
Principles of Postal Regulation  

As this paper explores the options for the most appropriate regulatory framework for the postal sector following transposition of the third Postal Directive, it is worth stating some key principles.

· A key aim in liberalising any market is the promotion of effective competition and the encouragement of innovation with a view to improving choice and ensuring access to high quality, competitively priced and innovative products.  
· The Government’s core policy goal for the postal sector is to ensure that Irish customers, both business and residential, enjoy competitively priced, high quality postal services.  The economy and society at large need a strong and vibrant postal service.  
· Postal services can play a key part in the development of Ireland as a smart economy but this will require a focus on innovation and satisfying the current and future needs of consumers.  

· While innovation can not be legislated for explicitly, the Directive offers opportunities and challenges for all, and those that succeed will be those service providers that provide an efficient, modern and high quality service to consumers.
· Users are entitled to services of high quality and consumer protection is important.  

· A universal postal service for all users is safeguarded by the Directive, ensuring that a minimum set of services is provided at an affordable price for the benefit of all users, irrespective of their geographical location.  These minimum requirements include one clearance and one delivery to every premises, every working day, guaranteed not less that five days a week, save in exceptional circumstances or due to geographical conditions.  

· The Government recognises the important role that An Post has played to date and it has been longstanding Government policy that An Post remains a strong and viable company, in a position to compete in a liberalised market.  
· An overriding principle in designing the new regulatory framework must be that regulatory intervention occurs only where necessary.  A nuanced approach to regulation is required that takes account of the evolving nature of post and the differing likelihoods of effective competition developing across the different sectors.

Purpose of this Paper 

The purpose of this paper is to set out the best current thinking on the most appropriate regulatory framework following transposition of the third Postal Directive and to elicit views from stakeholders on the key proposals.  
A key intellectual challenge in designing the regulatory framework is to decide on the respective roles of the regulator, the Minister and the market.  Central to this is deciding on what aspects of the market require regulation, the extent to which regulatory decisions are devolved to an independent regulator and the regulatory powers that should remain vested in the Minister; the extent to which the regulator should be held accountable and the relationship between Minister and regulator.  Of importance too are the powers that the regulator should have in terms of enforcement and the timing of conferring those powers.  The lessons from other European countries and other liberalised sectors are illustrative in this regard.

A further consideration throughout the paper is the degree to which the regulatory issues discussed should be devolved by way of enabling legislation to ComReg or whether or not they should be addressed directly in legislation.
One option that could have been considered was to focus purely on the transposition of the obligatory or “shall” provisions set out in the third Directive.  This was considered to be too restrictive and arguably would not have achieved the aims of the Directive.  The Directive sets out a significant number of regulatory options for countries to choose from and this paper considers these options and assesses their suitability for Ireland.

The paper follows a comprehensive public consultation last year, and an examination of the experiences of other countries.  It sets out the current situation in Ireland and explores the options that full market opening and the Directive present, such as: 
· maintaining the universal service  
· retail pricing regulation
· downstream access (access to An Post’s downstream delivery network) and wholesale pricing regulation
· ensuring a high quality postal service and consumer protection
· regulation of postal service providers 

· addressing barriers to entry.
Each of these issues is dealt with in separate chapters and preferred options have been listed for some.  A summary of the key implications for both An Post and ComReg as the regulator of the postal sector in the new framework are also included.
Stakeholders’ views are sought on all the proposals and particularly on the elements where further deliberation is required between different options.

Next Steps

Following consideration of the views on this options paper, the next step will be the drafting of legislation, with a view to transposition of the third Postal Directive before 1st January 2011.
Executive Summary

The third Postal Directive is the final step in opening postal markets across the EU to competition.  Postal markets have been partially open to competition already and this Directive now provides for the removal of the remaining area reserved to incumbent postal service providers.  
The postal sector in Ireland is an important component in the Irish market and deciding on the most appropriate regulatory framework to facilitate this is a significant policy challenge.  The economy and society at large need a strong and vibrant postal service, and the important role An Post has played to date is acknowledged.

Having looked at the experiences of other Member States, and following the comprehensive public consultation held by the Department last year, this paper now examines the options and makes recommendations for the regulatory framework following transposition of the third Directive.  The aim is to put in place a regulatory framework that on the one hand acknowledges that it is likely that An Post will continue to be a dominant player in the letter-post market for the immediate future, while on the other hand permits competitors to enter the market and through innovation and competition win market share.
The purpose of the paper is to elicit views from stakeholders on the recommendations put forward.  Some elements still require further deliberation and stakeholders’ views are particularly welcome here. 
The Directive provides for the safeguarding of the universal service for all users.  Universal Service obligations are a form of safety net, ensuring by way of regulatory obligations that a minimum set of services is provided at an affordable price for the benefit of all users, irrespective of their geographical location.  These minimum requirements include one clearance and one delivery to every premises, every working day, guaranteed not less that five days a week, save in exceptional circumstances or due to geographical conditions.
The third Postal Directive maintains these mandatory minimum requirements for Member States and this paper considers the scope, provision and funding of the Universal Service following the opening of the market.  
This paper also looks at the issue of price regulation in the new market framework and how potential competitors might access the incumbent’s infrastructure network.  Quality of service and consumer protection issues are also looked at, along with how best to ensure that postal service providers’ regulatory obligations are met.  Finally, the paper looks at what other barriers may exist to competition and what can be done about them even when the reserved area has been abolished.
Universal Service - Scope

There are two elements to the scope or definition of universal service: 1) the geographic spread including access to services; and 2) the products or services to be provided within universal service.  In terms of the products that fall within the universal service there is no uniform approach across Europe.  The proposed overall approach for Ireland is that high level, essential elements of the Directive such as the nationwide five day delivery of postal items would be set out in primary legislation, with the Minister retaining a high level policy making role.  The detailed regulation regarding products and services would be set out in secondary legislation and/or licences and would be a matter for the regulator, ComReg.
It is proposed that ComReg would be charged with reviewing the universal service obligation (USO), and assessing whether the postal needs of users are being met.  ComReg would be required, when considering what products are included in the universal service, to have regard to the possible need to fund the USO in the future and would seek the consent of the Minister for major changes or derogations, such as exceptions because of geographic location or conditions.
Recommendations
· Universal Service principles to be set out in primary legislation

· ComReg to review the USO and assess whether users’ postal needs are met
· Minister’s consent required for any major changes to the scope of USO
USO provision

The Directive permits Member States to designate one or more undertakings as a universal service provider in order that the whole of the national territory can be covered.  An alternative would be to leave things to market forces or to procure the services directly.  Many Member States choose the designation route, including countries such as the Netherlands where a number of end to end competitors exist and where it might be expected that the market would provide the minimum services.  Designation is proposed as the most appropriate option for Ireland, given the size, density and relatively low urbanisation of the population here, the relatively underdeveloped postal market in terms of per capita volumes, and the consequent likelihood that end to end competition will not develop here, at least in the immediate future.  An Post, as the only service provider currently capable of providing the universal service will therefore, continue to be designated as the universal service provider following market opening.  However, as is required by the Directive, this designation shall be reviewed periodically by the Regulator, who would then consult with the Minister regarding future designations.  The Minister would retain the right to designate more than one service provider as the universal service provider.
Recommendations

· Minister to retain the right to designate a universal service provider or providers

· An Post to be designated for the period following market opening
· ComReg to review the designation every five years and consult with Minister
USO funding

The Directive outlines how the cost of universal service is to be calculated and sets out options for how it might be financed if found to be an unfair burden.  Despite being an obligation, international evidence shows that the obligation to provide universal services is not always a net cost, and there can in fact be benefits to being designated as the universal service provider.  The recommended approach for Ireland is to maintain the existing position whereby the USO is financed by the designated Universal Service Provider (USP), i.e., An Post.  This option was generally supported in the responses to the Department’s public consultation, including by An Post, who suggested however, that they would need to have a reasonable degree of pricing freedom in such an instance.  With a view to future-proofing the framework, the various options for funding (where it proved to be an unfair burden) were examined and although a number of Member States have to date enabled a compensation mechanism to be established, the precise mechanisms vary.  In general, the liberalised markets do not use external funds for the USO.  For Ireland, a compensation mechanism either funded by a) other service providers or b) a tariff on all postal items would be preferred options to direct Exchequer funding.
Recommendations
· USO to be financed by the designated USP(s)
· In the event that the USP makes the case that the designation represents an unfair burden, ComReg will have the responsibility of verifying that that is the case

· Provision will be made in legislation to provide for a compensation mechanism should the designation be found to be an unfair burden  

· However, the type of compensation mechanism is yet to be decided upon 
· Two options are put forward: – either a levy on postal service providers offering services with the universal service or a “levy” on the users of such services  
For Discussion: The Department is particularly interested in views on these two options.
Retail Price Regulation

Removing the legal protection of An Post’s monopoly might create an expectation of pricing freedom, but some form of price regulation is implicitly required by the Directive.  While the form is not prescribed for Member States, the Directive sets out general tariff principles, such as universal services should be affordable, transparent, non-discriminatory and incentivise efficient universal service provision.
Whereas prices should fall or rise with competitive pressures in a fully competitive liberalised market, dominance or lack of competition could mean that prices would not be competitive and necessarily reflect costs.  The likelihood is that An Post will continue to be a dominant player in the letter-post market for the immediate future, as has been the experience in other markets that have fully liberalised.  Price regulation will therefore be required for some time here.
The key questions to be addressed then are the extent to which prices should be regulated and what products would need to be regulated.  There are many forms of price regulation to choose from and there is no common approach to price regulation (either in scope or form) across EU Member States.  As is the case currently, not all products within the universal service should necessarily be regulated in the same manner.  Most respondents to the Department’s consultation saw a continued role for ComReg with an ex ante approval system for single piece mail.  Some respondents however, including An Post, opted for an ex post approval system with greater pricing freedom.
It is proposed that the high level goals of the pricing regime for Ireland would be set out in primary legislation and ComReg would be required to ensure that these are met.  Based on the examination of the experiences in other Member States, and on the responses to the public consultation, a price cap model (on a basket of goods) with incentives for efficiency would appear to be the most appropriate form of ex ante price control for the Irish postal sector.  Price caps have the advantage of providing predictability and stability in prices.  This price cap would only apply to the market segments where An Post does not, or is not likely to, face effective competition e.g. single piece mail and related products.  The precise definition of the different elements of the price cap including the baskets of products, the inflation rate and the efficiency target will be the responsibility of the regulator.  No departure from the current policy of permitting uniform tariffs is foreseen.
In most liberalised or partly liberalised countries, the national regulatory authority is charged with pricing regulation.  The Directive however envisages a role for Competition Authorities, at least until effective competition develops.  A framework is also required to allow ComReg investigate any abuses of competition in the area where price control does not apply.  Rather than design a new framework, it is proposed to extend ComReg’s co-competition powers, which it has in the telecoms area since 2007, to the postal sector.  This would allow ComReg to investigate and prosecute any anticompetitive behaviour and thereby support the development of competition.
Recommendations
· Pricing regulation is likely to be required for some time.  The high level goals of the pricing regime to be set out in primary legislation
· ComReg to ensure the pricing principles of the Directive are met
· Uniform pricing throughout the country to remain the norm
· An ex ante approval system for a basket of goods (single piece mail and related products, i.e., the areas where An Post is least likely to face competition) would be put in place, with a price cap model with incentives for efficiency.  A discussion point is whether or not quality of service targets should be incorporated into the model
· An ex post system to apply to all other products & services within the universal service.  ComReg to be given co-competition powers to investigate any anti-competitive behaviour 
Downstream Access and Wholesale Regulation

Given the natural monopoly characteristics of a postal network, potential competitors often seek access to some aspects of the incumbent’s network, rather than build an entire competing network.  This is likely to be the case in Ireland given the size and density of the Irish postal market and how best this could be facilitated in a new regulatory framework and how wholesale pricing would operate must be considered.  This paper addresses the issue of downstream access, which is analogous to the “last mile” in telecoms.
The Directive permits measures to be put in place to ensure that access be non-discriminatory and transparent, but does not prescribe how this access shall be ensured.  The Directive also requires access prices to be cost oriented, but different methods of calculating cost may impact differently on competition.  Whether access should be a) mandated with regulated terms and prices, or b) whether these terms should be negotiated commercially with ComReg acting as a referee, must be considered.
It would appear from looking at the experience of other Member States and the delays in local loop unbundling in the telecoms sector, that mandating access would be prudent.  
The principle of access to network and infrastructure, on a transparent and non-discriminatory basis, should be set out in primary legislation and An Post would be obliged to give access where requested.  
ComReg’s role in this regard would primarily be in resolving any disputes about access.  Disputes would be settled using the retail price minus the avoided cost principle. 
Recommendations
· Access to An Post’s network and infrastructure would be mandated in legislation
· Access to be provided to third parties where requested on a non-discriminatory, proportional and transparent basis
· ComReg’s primary role here would be a dispute resolution role where access cannot be agreed
· The legislation will set out the parameters within which ComReg can operate

Quality of Service and Consumer protection

The third Postal Directive maintains the commitment to high standards of quality in the postal sector.  It requires that standards be set for universal services and should focus in particular on routing times, and on the regularity and reliability of services.  It also requires that all postal service providers have complaints procedures and dispute resolution mechanisms in place.  There are many different aspects that could be measured when looking at quality of service, but it would seem appropriate, having examined the situation in other Member Sates, and bearing in mind the costs of monitoring, to maintain the current focus on transit times.
No change therefore is proposed to the current framework for monitoring transit times for single piece priority mail of An Post, as the designated USP.  This is the part of the market where competition is least likely to develop.  There is less need for regulatory intervention where there is competition.
It is furthermore proposed that ComReg would be required to satisfy itself that the quality of service, and consumer protection requirements of the Directive are met.  This responsibility would be set out clearly in primary legislation.  ComReg would periodically review the market, and where it might propose to amend the nature of regulation (in terms of indicator, product scope or postal service provider), it would be required to demonstrate the need to do so.
Recommendations
· ComReg to review the market periodically and ensure that all the requirements of the Directive with regard to Quality of Service and consumer protection are met.  This role would be set out clearly in primary legislation
· ComReg to continue to set and publish quality of service standards in relation to universal service, and specifically the USP
· ComReg to continue to monitor the quality of service of the universal service provided by the designated USP
· No change is proposed to the current indicator for national postal services, i.e., transit times for single piece priority mail, but ComReg will be required to periodically review whether this indicator adequately reflects customer needs.
Regulation of Postal Service Providers

How best to enshrine the different regulatory obligations, such as maintaining the universal service, and obligations relating to pricing, quality and access is left to Member States to decide.  Whatever regime is chosen, it should be “transparent, accessible, non-discriminatory ….”, (Article 9.3, 3rd postal Directive) and should not act as a barrier to entry.
Fundamentally this is about how An Post (as the designated USP) and other postal service providers should be regulated and how the differences between An Post and the others should be reflected in any regulatory framework.  Is a licensing regime is required or not? should the current approach of only requiring authorisations continue? and to what category of service provider might a licence or authorisation might apply?
There are a range of approaches across the EU Member States to licensing of postal services and there was a mixed response to this issue in the public consultation last year.  Some respondents argued for the need for an authorisation/licensing regime for all postal service providers to ensure consumer confidence, while others suggested that those postal service providers offering services outside the universal service should be exempt.
The Directive sets outs essential requirements that may be imposed as conditions on all postal service providers, but distinguishes between possible regulatory obligations on services falling within, or outside the universal service.  These essential requirements are non-economic conditions including the confidentiality of correspondence, security of the network as regards the transport of dangerous goods, respect for the terms and conditions of employment, etc. 
An Post’s mandate is set out in legislation.  It is also currently designated as the universal service provider and currently does not need an authorisation or a licence.  Other postal service providers who have an annual turnover of over €500,000 require an authorisation from ComReg.  They are obliged under the European Communities (Postal Services) Regulations, 2002 (S.I. 616 of 2002) to draw up procedures for dealing with incorrectly delivered mail and the security and confidentially of mail.
The obligation to provide statistical information to the regulator and to have a complaints procedure in place, are the only two obligations that the Directive requires of all postal service providers.  Neither of these obligations require an authorisation or licensing regime.  
The Directive permits a Member State to introduce an authorisation regime for services outside of the universal service to the extent necessary to guarantee compliance with the essential requirements, but it would appear that these are adequately covered by other pieces of Irish legislation.  It is therefore concluded that there is no need to introduce an authorisation scheme for services outside the universal service.
As all postal service providers must register with or notify the regulator regarding the postal services they provide, ComReg would be in a position to determine the extent or not to which a service provider operates within the universal service.
It is proposed that should the need arise to impose obligations on postal service providers providing services within the universal service, then an authorisation may be required of them – but only to the extent necessary and to ensure compliance with obligations.  It is proposed that the new legislation would set out the conditions that ComReg might impose under such authorisations.  All postal service providers would be required to provide the information required by ComReg to ensure their compliance with obligations under the Directive and any decisions made pursuant to the Directive.
It is proposed that An Post be designated as USP for the period following market opening, and be subject to a licence setting out the products and the terms and conditions under which it would be obliged to provide the universal Service.
A further significant proposal in this area is the repeal of An Post’s legislative power to make schemes.  These schemes set out the terms and conditions under which An Post provides services, and it would be inappropriate and anti-competitive to maintain this power in a liberalised market.
Recommendations
· No authorisation scheme needed for postal service providers who provide services outside of the universal service

· All postal service providers will be required to notify ComReg of the postal services they offer, and to provide biographical data (name, address etc.)
· All postal service providers to supply ComReg with the statistical information it might require to ensure compliance with the Directive
· ComReg may require postal service providers who provide services within the universal service to be authorised.  The need for an authorisation and for obligations must be clearly demonstrated.  A threshold (in terms of revenue) to apply
· An Post’s power to make schemes/secondary legislation to be removed

· An Post to operate under a licence setting out the precise details of the USO (products, price regulation, quality, funding the regulator)
· Only postal service providers within the universal service may be required to contribute to the operating costs of the regulator

Barriers to Entry

Removing legal barriers to entry to the postal market (such as the reserved area) may not result in competition developing in the Irish market to any great extent, as other barriers may also exist, such as the incumbent’s brand strength or customer loyalty, economies of scale and indeed the very size and nature of the Irish postal market.
Not all potential barriers to entry can be tackled by Government, but the aim is to put in place a regulatory framework that permits competitors to enter the market and through innovation and competition win market share.  A review of Irish postal legislation to ensure compatibility with a liberalised market is currently underway.  Other issues include: addressing the issue of Postcodes, and issues surrounding VAT exemption.  It is proposed that the issue of access for postal service provider to another provider’s infrastructure should be addressed in the first instance on commercially negotiated terms.  ComReg would only step in to resolve disputes.
1. Universal Service – Scope/Definition 
The issues here are the mechanisms used to determine the geographic spread of the universal service obligation, how broad the range of product/services to be included in the universal service should be and where that definition should be set out.
1.1 Current Situation 
A universal postal service can be defined as the ubiquitous delivery of a specified range of services at a uniform price.  The USO is, in principle, a regulatory “safety net” setting out by way of a regulatory obligation a set of services that must be provided to ensure that there are no shortfalls in service provision by the market. 

Universal service has two elements:

a) Geographic spread including access to services (what products are available where and how frequently) and 

b) The products and services to be provided as part of universal service.  

The approach to date in Europe has been to set out minimum requirements of the levels of services to be provided.  In effect this amounted to a listing of the activities being undertaken by the various incumbent postal service providers at the time that liberalisation was being first mooted.

The Third Directive maintains the mandatory minimum requirements of Member States with respect to the universal service as they had been set out in previous directives.  These minimum service requirements being: 

In principle, one clearance and one delivery to the home or premises of every natural or legal person every working day, even in remote or sparsely populated areas (Recital 21).  The Directive also provides that the universal service is guaranteed not less than five working days a week, save in circumstances or geographical conditions deemed exceptional.
Recital 22 goes on to state that “the provision of high-quality postal services contributes significantly to attaining the objective of social and territorial cohesion. E-commerce, in particular, offers new opportunities for remote and sparsely populated areas to participate in economic life for which the provision of good postal services is an important precondition.”
This covers all postal items up to 2 kilograms, and packages up to 10 kilograms (may be increased to any weight not exceeding 20 kilograms). 

The minimum and maximum dimensions for the postal items in question shall be those as laid down in the relevant provisions adopted by the Universal Postal Union.

The current scope of the USO in Ireland 

The European Communities (Postal Services) Regulations 2002 (S.I. 616 of 2002), prescribe the minimum requirements that the Universal Service Provider must meet.  The minimum requirements of the USO are as set out in the Directive.  The only exception to the 5 day clearance and delivery rule is where the regulator deems certain circumstances or geographical conditions to be exceptional.

The minimum elements of the US are set out in the regulations as being consistent with the mandatory requirements as set out in the Directive.  The regulations also provide that users at all points in the State shall enjoy the right to a permanent provision of a postal service of a specified quality and at affordable prices.

The regulations also contain provisions with respect to requirements that An Post as the designated universal service provider must meet:
· an identical service must be offered to users under comparable conditions,

· the service shall not be interrupted or stopped, except in cases of force majeure, and

· the service shall evolve in response to the technical, economic and social environment and to the needs of users.
The regulations do not, however set out all of the specific services to be included in the USO. 

Pre–dating the liberalisation process, Section 12 of the Postal and Telecommunications Services Act 1983 also sets out high level requirements on An Post to provide postal services.
1.2 Other Countries 
Products and Services falling within the Universal Service

The high level scope of universal service is similar in most Member States with differences in detail of the services included (e.g. bulk mail, newspapers, counter services, money orders).  The approach in other European countries has been to include the high level minimum requirement principles in legislation (i.e. the five/six day clearance and delivery and the weight limits) with the detail contained in USP licences.  Appendix 1 on Universal Service sets out, in broad high level terms, the current scope of the USO in terms of the products to be delivered, across the EU Member States.
The Netherlands

Scope of the Universal Postal Service in the Netherlands

Primary legislation sets out that a Universal Postal Service Provider shall collect postal items on at least six days of the week from post boxes intended for use by the public and shall deliver postal items throughout the Netherlands on at least six days of the week.  The legislation also sets out detail on postal products which is contained in secondary legislation.
Sweden

Postal services have been fully liberalised in Sweden since 1993. Universal postal services are set out in Sweden in an ordinance from 2001.  The USO only applies to addressed letter mail.

As per the case in Ireland, the USP must deliver on a daily basis with at least five delivery days per week.  There are a number of exceptions and some sparsely populated areas and the archipelagos receive mail between two to four days per week. (In 2005 this affected only 1,118 households).

Services in relation to elderly and disabled persons are set out as part of the USP’s licence.

Geographic Dimension
Sweden, which has a population density of 20.2 per square kilometre as opposed to Ireland’s 60, may legislate for exceptions to the delivery and clearance frequency for post.  The Stockholm archipelago also has over 24,000 islands with some 576 of them populated.  
The United Kingdom 

Like Ireland, the legislation in the UK sets out the high-level minimum requirements of the scope of the USO.  In the UK, these include at least one collection and one delivery of relevant postal packets – those weighing no more than 20 kilograms – as Postcomm may approve, to or from the home or premises of every individual or identifiable points of delivery.  The Postal Services Act 2000 does not designate Royal Mail as the Universal Service Provider.  The precise details of Royal Mail’s universal service obligation (such as mail re-direct services, post restante, bulk mail, first and second class metered mail) and the quality of service targets are set out in its licence with Postcomm and not in primary or secondary legislation.
1.3 Responses the Department’s Public Consultation 
This issue was not specifically addressed in the consultation but one respondent wished to have Postaim – An Post’s bulk discount service for direct mail – included within the USO arguing that Ireland, unlike most other EU States, does not have a second class mail product.  One respondent wished to have free services for blind persons to be compulsory as opposed to being “permitted”.  These services fall within those services currently reserved for An Post.
1.4 Universal Service Options   
The universal service is about ensuring the provision of services to meet consumer needs.  The key elements of universal service are the nationwide provision of postal services at agreed regular intervals with a specified number of products and services within universal services.  The principal requirements in relation to universal service particularly in relation to geographic coverage and high level requirements on access are already set out in the Postal Directives and the legislative framework will be required to reflect these requirements.  Member States have much greater latitude in relation to access to postal services and the products and services to be included in universal service.  At the core of this issue is whether universal services requirements should be reflected in a dynamic or static fashion.  While not as fast moving as the telecoms sector, clearly market developments and technological change will impact on universal service particularly as products/ service aspects.  

Before considering the above issues, the question of whether, in addition to the EU requirements on universal service which must be reflected in our legislation, extra elements in relation to universal service should be included in the legislative framework will be addressed.  While the issue was not specifically addressed in the consultation, judging by the fact that the issue was not raised by any of the respondents but one, and the query in relation to Postaim and that the scope of universal service has never been raised by either through PQs or representatives, it is clear that the existing scope of universal service is satisfactory aside from the inclusion of the postal services for the blind.  In addition, our universal service requirements are similar to those of other Member States. 

In defining the detailed scope of the universal service the following need to be addressed:

· How broad should the USO be?

· The scope of products/ services to be included in US e.g. bulk mail versus single piece? 

· Who decides – Minister or ComReg?

· Should US be reviewed periodically to reflect changes in the sector such as if areas of market become competitive should they fall outside the scope?

· Consideration to be given to implications for funding the USO in any such decision

Products in USO

As to the specific products to be included in universal service, there is a balance required: the narrower the product base of the Universal Service Obligation then the narrower the revenue base will be to cover the associated costs and this may also increase the chances of the USP making an application for USO funding.  By way of illustration the experience of the UK may be relevant.  In 2006/2007 Royal Mail’s licence was amended to allow the majority of bulk mail to be excluded and this resulted in a drop in profits on the USO.  When the previous year’s accounts were re-stated to take account of this change, the profits on the USO dropped from £210m to £54m.  Additionally, the narrower the scope of the USO, the less likely it is that there will be other service providers that would fall into categories that could be required to finance it should the need arise.  Therefore the legislation would set out that the regulator must also take this into account when setting out the working definition of the USO.  Some commercial postal service providers have voiced concerns about a very broad definition of the universal service (out of concerns about being required to fund any net cost by way of compensation fund).

Equally, the broader the definition of the scope of the USO, the more likely it is that the services that people actually use and need will fall inside the regulated sector.  This may prove an issue in the context of future price increases of services by An Post, i.e., the USO must reflect the products that people need/use if it is to achieve its goals.
Geographic Dimension

Whilst there are areas of Ireland where intuitively it would be more expensive to deliver services, it is difficult to make the case for geographical exceptions.  Any permanent exceptions being considered by the regulator would need to be done in consultation with the Minister.  There are no plans to legislate for geographical exceptions to the universal service in Ireland.
Appropriate Legislative Vehicle

Once the broad scope of universal service has been decided, the next issue to be addressed is how the high level and detailed requirements of universal service should be reflected in the legislative framework and the allied question of the respective roles of the Minister, the regulator and the market.  The options to be addressed are the level of detail to be included in the primary legislation, secondary legislation or as licence conditions.

There would appear to be a need to have a “future-proofed” regulatory framework flexible enough to accommodate changes in the postal market and changes in consumers’ needs.  A recent European Commission report concludes that the USO is not static and must evolve to reflect customers’ changing needs.  Of importance in this regard is that secondary legislation is easier to amend and therefore better suited to legislate for matters that may change and evolve over the coming years.
1.5 The Recommended Approach
High-level Principles in Primary Legislation and Detail in Secondary

This approach would mean the essential elements of universal service such a nationwide five day delivery of postal items would be set out in primary legislation with the detail to be set out in secondary legislation by the regulator/USP licences.  This approach keeps the high level policy making role at Ministerial level with the detail the responsibility of the regulator.  Under Section 13 of the Communications Regulation Act 2002, the Minister has the power to issue policy directions to the Regulator.  This would remain in place.

The new legislative framework could use the language as is set out in the 1983 Postal and Telecommunications Services Act, section 12(1)(b) and set out that the objective of the universal service is that “the industrial, commercial, social and household needs of the State for comprehensive and efficient postal service(s)” are met.  The primary legislation would also set out the minimum requirements as set out in the Postal Directive.  On this basis, primary legislation should contain the following elements of universal services:
· Nationwide coverage

· Access to basic essential elements of the postal services with delivery and clearance five days per week
Detail in Secondary Legislation and/or Licence

· The secondary legislation sets out the USO definition in greater detail (per minimum requirements set out in Directive).  ComReg would decide on the products and weight limits most appropriate to meet the needs of postal users including those of blind or partially sighted persons.  Other postal service providers would not be prevented from offering a free service to blind persons; or  

· The complete set of specific products to be set out in licence between Regulator and An Post [if we decide on a licensing model].  The inclusion or otherwise of products such as Postaim in the USO would be considered in detail at this stage.

The Directives states that the universal service “shall evolve in response to the technical, economic and social environment and to the needs of users” and in order to ensure that this requirement is met the legislation would charge ComReg with responsibility for assessing whether or not the postal needs of users are being met and the legislation would set out the frequency of reviews and require the regulator to report its findings to the Minister.  ComReg must seek the consent of the Minister for major changes or derogations, e.g. the removal of significant product or amendments to the delivery points.  In addition, the primary legislation would provide for a review of the USO to be undertaken by ComReg.
2. Universal Service - Provision 
2.1 Current Situation 
By regulation (S.I. 616 of 2002), An Post is the designated universal service provider although the regulations permit the Minister to designate one or more additional postal service providers as USPs.  The regulations also permit the Minister to withdraw this designation so long as there has been another designated universal service provider put in place in advance. 

The Third Directive continues to provide that Member States may designate one or more undertakings as universal service providers in order that the whole of the national territory can be covered.  The Directive provides that this designation shall be the subject of periodic reviews to assess against the conditions and principles of transparency, non-discrimination and proportionality.

The options to be addressed are:

· Does Ireland designate, leave to the market or publicly procure (or a combination of these?)

· If designation is the preferred option, does Ireland wish to put a time limit on it after which the arrangement shall be reviewed?
2.2 Commission’s View
 
Synopsis of Pros and Cons identified for three different approaches to securing the Universal Service.

	 
	Market forces
	Designation
	Public Procurement

	Pros
	· no administrative burden for designation

· development of a competitive market structure
	· legal certainty for all market players

· judicial protection

· easier market monitoring
	· legal certainty for all market players

· no possibility for discrimination

· judicial protection

	Cons
	· need for close market monitoring

· rapid reaction in case of non-ensuring the universal postal service
	· room for discrimination and favouring of historical postal operator

· higher administrative burden
	· very high administrative burden

· potential underestimation of the actual market situation


The Commission’s suggested best practice was as follows:

For Less mature (in other words less competitive) domestic postal markets:

· designation of a universal service provider to be continued

· must be subject to regular review and limitation in time

· Article 4 of the Postal Directive 

Mature (or competitive) domestic postal markets:

· market forces

· designation not needed

· safeguard mechanisms 

· NRA must be able to apply appropriate remedies in case of market failure
2.3 Other Countries 
In the United Kingdom, Royal Mail is designated as the Universal Service Provider and has a licence from Postcomm to undertake the universal service.  Posten AB, the incumbent postal service provider, is designated as the universal service provider in Sweden.

The Netherlands designates TNT to “operate the Universal Postal Service for an indefinite period of time”.  This appointment may be either wholly or partly withdrawn if:

1. the proper provision of the Universal Postal Service, or part thereof, is no longer guaranteed;

2. a Universal Postal Service Provider has indicated that the provision of that service will involve net costs;

3. the appointed postal service provider so requests;

4. another postal service provider has indicated that it wishes to operate the Universal Postal Service.

But the appointment shall not be withdrawn before a Postal Conveyance Company has been appointed to provide the Universal Postal Service or the specific part that is to be withdrawn to which the appointment relates.

The Netherlands has a population of 16.4 million, a land mass of only 41,500 square kilometres and 80.2% urbanisation and mail volumes of 340 per capita but still deems it desirable/necessary to designate a provider of the universal service.  It is also a country with a number of end-to-end competitors to TNT. 

Germany 

Germany is the exception to the rule and there is no formal designation of a universal service provider.  Deutsche Post AG, since January 2008 is no longer legally obliged to provide a universal service but it must give six months notice of its intentions to cease providing part of the service.  In this instance the regulator should find, without recourse to additional compensation a postal service provider to deliver the affected services.  If it is unsuccessful in this regard, the regulator may oblige a postal service provider with a dominant market position to provide these services.  In the event that this is not possible without the use of compensation, the regulator may initiate a tender process to deliver the services in question (Ecorys, 2008)
.  It is anticipated, however, that Deutsche Post will continue to be the USP partly because it fits in with its natural business model and secondly because the costs of any tendering procedure would be apportioned on the basis of total market shares in USO postal products.  This means that in the short term Deutsche Post would end up with most of the cost regardless of who provided the services.
2.4 Consultation Responses 
ComReg in its submission suggested that the preferred option would be that the Universal Service would be met by market forces i.e., An Post and other postal service providers by implementing their respective business models would meet the Universal Service requirements set out in the Directive.  In the event that there was a shortfall between what the Directive set out as a minimum service level and what the market was providing, the State would have the option of procuring the necessary additional services.
2.5 Recommended Approach 
Ireland has a population of 4.2 million, a population density of 60 per square kilometre, 60.5% urbanised population, a relatively under-developed postal market in terms of per capita volumes and it is unlikely that end–to-end postal competition will develop.  On this basis, only one postal service provider would be capable of providing a universal service that would meet the minimum requirements set out in the Directive.  Even in much larger economies/postal markets the legislation and regulatory frameworks are built on the assumption that there is one “designated” universal service provider.  It would therefore be prudent to retain the current setup where An Post is designated or retains the obligation to provide the universal service.  As highlighted, this is the most common approach across the EU to date.

Although the “Market Provision” option has its theoretical merits only one country has adopted this approach and it is not certain as to its appropriateness for the Irish market.  This option will be considered in more detail in the following section with respect to financing the USO.
Therefore the recommended approach for Ireland is that An Post should remain the designated universal service provider.  The term of the designation should be the subject of periodic reviews at the same time that as the scope of US is being reviewed every 5 years by the regulator who shall then consult with the Minister regarding the findings of such a review.  Markets evolve and the nature of the universal service and how best it may be provided could change over time and therefore under the legislation the Minister will retain the right, as set out in the current regulations, to designate more than one postal service provider as Universal Service Provider.

3. Universal Service - Funding
The objective of the third Postal Directive is to safeguard the postal universal service whilst at the same time removing barriers to the development of competition – not necessarily the promotion of competition.  It sets outs a non-exhaustive list of options for Member States with regard to the financing of the universal service.
3.1 Current Situation 
Currently, the net cost, if any, of the USO in Ireland is met from the resources of the Universal Service Provider, An Post.  It is self-financing and An Post does not receive any Exchequer funding to meet its obligations.  It does however have a legal monopoly on all mail weighing less than 50g or costing less than two and a half times the standard tariff – the Reserved Area.  An Post is prohibited from using the proceeds generated from within the reserved area to cross-subsidise universal services that fall outside the reserved area.  This reserved area will no longer be in place from 1 January 2011 to fund the costs of meeting the USO.

The two issues to be addressed are:

a) Whether USO constitutes a burden on the USP and 

b) If so, how, in a liberalised market, should this burden be met and upon whom should the responsibility of financing this burden fall.
3.2 EU Requirements 
In regard to the former, the Postal Directive states that the cost of universal services is to be decided by calculating the difference to the USP of operating with and without USO and the process is to be overseen by the NRA.  It also states that any calculation should take into account any market benefits enjoyed by the USP.  In this regard it would appear that the value of its brand and the VAT exemption currently enjoyed by An Post would be pertinent.

The third Postal Directive also sets out options by which the universal service may be financed if it is found to be a burden.  The two main alternatives are (a) public procurement or (b) making the grant of postal licences subject to universal service obligations or contributions to a compensation fund intended to compensate the universal service provider for the provision of services representing an unfair financial burden (first Postal Directive), neither of which is new.  In regard to the latter option, postal service providers cannot have a universal service obligation and at the same time be required to make contributions to a compensation fund.

If it is decided to adopt a compensatory mechanism, principles of transparency, non discrimination and proportionality must be adhered to. 

There are also examples of addressing both the cost and funding of US from telecoms legislation.  Under telecoms regulations
, where the US is found to be a burden on the undertaking designated as the USP, other telecoms providers can be required to contribute funding to meet US obligations.
3.3 Other Countries 
The current situation in most Member States is the same as the situation here i.e. the USO is paid for by the reserved area.  Some countries, such as Spain, Bulgaria and Italy, fund the USO with Exchequer finances.  The liberalised markets do not use external funds for the USO (Sweden funds some specific social services but not the USO in general).  The Belgian Government recently announced that the funding of the net cost of the USO would be borne exclusively by the State and that the other postal service providers would not contribute.  France, Italy and Belgium foresee a state subsidy to cover the associated costs of including newspapers and periodicals within the USO scope.

A number of Member States have enabled a compensation mechanism to be established although the precise mechanics of the compensation fund varies across these Member States.  Italy is the only country, however, which has so far established a compensation fund where licensees had to contribute 3% of their turnover into a compensation fund.  This generated €104,000 in 2004.  PwC
 said that the example of Italy highlights two issues with respect to compensation funds:
· Difficulties in monitoring receipts and ensuring that postal service providers pay a fair share

· Difficultly in ensuring that the money collected is sufficient to finance a targeted obligation.
Sweden

Sweden, whose postal market has been fully liberalised since 1993, does not subsidise Posten AB for the provision of the Universal Service.  However, Posten AB receives government funding for social services that have been procured by the postal regulator.  In 2007 these payments amounted to approximately €500,000 for the extended services provided by postmen to elderly and disabled persons and approximately €3.5m for the conveyance of audio cassettes and analogous postal items to visually impaired persons. 

The United Kingdom

As with other countries, Royal Mail does not receive funding to assist it to deliver the universal service.  The Hooper report
 concludes that Royal Mail’s ability to meet the USO is under a greater threat from company inefficiencies than from competition from other postal service providers and therefore placed emphasis on company reform and modernisation as a prerequisite to meeting the USO.   

It should be noted however, that one of the main threats to traditional postal companies has been the migration towards alternative communications media and the case with respect to Royal Mail is illustrative.  The Hooper report estimates that Royal Mail lost £100m due to postal competition in 2007-2008 whereas it lost £500m to other forms of communication.  That is, funding the USO has been under a greater threat from electronic communications than other postal service providers.  This factor needs to be taken into account in any decision on USO financing.

The new Postal Services Bill still envisages that the cost of the USO will be met from the resources of Royal Mail but that as a last resort a compensation fund may be used to meet the cost of provision.  The contributors into this fund would be other universal service providers and postal users (by way of additional tariff).

Finland

Finland’s postal market has been fully liberalised since 1991.  Postal service providers are required to undertake a USO in the region in which they operate or alternatively pay a levy of 20% of turnover.  As can be expected, this has had the impact that there is no competition within the postal market. 

The USP in Finland, Itella, expressed the view in the Ecorys report that, under the Third Directive, imposing an obligation on another postal service provider to deliver mail five days a week will no longer be permissible and the new regulatory regime may lead to cherry picking and an erosion of the funding base for the universal service.  It was of the view that this could possibly lead the way for the regional segregation of prices. 

Germany

German postal legislation permits the regulator to procure, by way of tendering, universal services that the market is not willing to provide without compensation.  So far, no competitions have been held.  Germany has a provision for a compensation fund but this has yet to be activated.

The Netherlands

The Universal Service currently receives no external funding.  However, if in the event of post liberalisation, the USP is of the view that the USO will constitute a net cost in the following calendar year it must inform the regulator.  The USP may request compensation from the regulator within six months of the end of such a calendar year and the net cost will be shared by all postal service providers based on their annual turnover.

Estonia

There are no arrangements for the financing of the universal service but a subsidy is paid by the State to support the delivery of newspapers and periodicals to the countryside.
3.4 Responses to the Department’s Public Consultation 
The responses to the consultation addressed both issues i.e., whether USO constitutes a burden and if so, how it should be funded.  The majority of responses fell broadly into three categories with respect to meeting the cost of the Universal Service:
· An Post’s own resources/self-financing

· Market provision

· Exchequer funding 

The self financing and direct Exchequer funding options with certain caveats were the two main funding options favoured by respondents to the questions posed.  Some respondents also highlighted the competitive advantage/benefits that the USO affords the incumbent (e.g. brand, ubiquity).  Most acknowledged that An Post would be in the best/only position to accurately calculate the net cost, if any, of the USO.

Self-Financing – Meeting the Costs from the USP’s own Resources

An Post found the option of meeting the costs of the USO from its own resources the most attractive.  This would be consistent with its current practice and vision for its future but the company felt that it would have to have sufficient operational and commercial freedom to establish market oriented pricing to respond to competition and avoid ‘cream skimming’.  It would also have to achieve its transformation efficiency goals.  However, An Post was of the view that were it to lose significant market share of the profitable part of the postal market or if there were a significant decline in mail profitability, the service provider-funded model would not be sustainable for it.  The company also advised that, in the event of a public procurement process for the provision of the USO, it would submit a bid.  

Most of the trade unions/staff associations supported the self-financing option with the proviso, like An Post, that price freedom is afforded to An Post particularly in the lucrative bulk mail area so that profit margins are maintained to cover the cost.  That is, they want An Post to have the commercial freedom to set its own prices.

This view was also supported by one competing postal service provider as it was of the view that the USO was intrinsic to the incumbent’s business model but it did accept that a net cost and the need for subsidies could arise in the case of some specifically defined social services e.g. the needs of persons with disabilities.  

Market Provision

ComReg, in its assessment of the funding question, was of the view that market provision, with a relatively wide definition of the scope of universal service, may be the best option (i.e. in the event that the range of services that An Post provides on a commercial basis falls short of those required by the Postal Directive and the gap is not met by other postal service providers that there would be the possibility of filling that gap through public procurement).  This way the question of funding would not need to be addressed immediately.  ComReg believes that the compensation fund option requesting all other postal service providers to fund the USO would be inconsistent with the provisions of the Directive in that it is only licences/authorisations issued to postal service providers providing services within the scope of universal service that may be subject to an obligation to make a financial contribution to a compensation fund.  It is of the view that the funding would have to come from the Exchequer.

Exchequer Funding and Public Procurement

One alternative postal service provider favours direct Exchequer subvention only if a net cost is determined, taking into account the important territorial and social dimensions of postal networks set out in the Directive.  Another industry group argued that direct Exchequer funding of a net cost, in the event that such an unfair burden could be proven, would be the only way that the accountability of the Universal Service Provider could be ensured.  Another argued that the Irish Government should compensate network providers for providing services to remote or economically unviable areas.  The voluntary groups/charities also had a preference for public procurement or direct funding from the Exchequer. 

One respondent worried that public procurement could lead to superficial competition and ultimately higher costs by virtue of the incumbent extracting ‘overcompensation’ (due to the incumbent being able to ask for compensation just below the (high) level of compensation being sought by competitors and still win the USO, even though its own costs are relatively much lower).  

Compensation Fund

A number of respondents queried whether or not such a mechanism would be viable in Ireland given the relatively small size of the country.  One respondent argued that a compensation fund would stifle competition and cited the experience of Finland by way of example.  The Finnish postal sector has been liberalised since the early 1990s and to date, no competitor has appeared for the USO because of the requirement for all postal service providers to assume the USO or pay a levy on revenues.

One postal service provider, already in the Irish market does not believe that there is nor will there be a net cost to providing the universal service.  In the ‘hypothetical’ situation that there is a net cost, they believe, rather than the provision of external funding, that the only practical solution is an improvement in An Post’s business processes (tariff structures, productivity and other efficiencies).  The respondent also put forward the view that the viability of the universal postal service is dependent on a number of factors, including competition and that this can come from different sources e.g. electronic substitution.  The company in question suggested that it would be unfair to place the burden of a compensation fund on postal service providers and not on telecommunications providers.  They said that the same argument can be applied to competition emanating from express service providers.

One industry-representative argued against the use of compensation funds and stated that there are no corollary provisions to distribute profits from USO to other postal service providers and therefore no justification to sharing any net costs.

Other

One respondent suggested the option of a “plug-in” charge for the services (analogous to the charges for rural/once-off housing to access ESB).  Such a principle would run counter to the sender pays principle underpinning the postal services.  One respondent favoured two options – (i) a tariff on all letters delivered in the market irrespective of the identity of the postal service provider, and (ii) direct Exchequer funding, in line with provisions of the Directive.  

This approach, of an additional levy, is taken in the electricity sector where the primary legislation permits a levy, decided by the regulator, to be charged to customers in order to recover the costs incurred by ESB in meeting certain Public Service Obligations.
3.5 Analysis of Options 
Despite a USO being set out as a legal obligation (and by implication something that is imposed upon a postal service provider), the international evidence that the USO constitutes a net cost for a universal service provider is mixed, and comparisons across Member States are difficult because the accounting cost of the USO varies due to differences in definition and the products included.  Indeed, it should be noted that despite the economic pressures facing Royal Mail, Hooper (2008) recommends that the frequency of clearance and delivery should be maintained at 6 days a week i.e. it did not suggest that a diminution in the levels of the USO to the minimum requirements of the Directive is required.

Indeed it could be argued that the universal service constitutes the business model of the incumbent and that it is the incumbent’s competitive advantage i.e., that there are benefits to having the Universal Service.  Obviously these benefits must be factored into any net cost calculation.  Notwithstanding the existence of such benefits, it is not inconceivable that at some stage in the future the USO could result in a net financial burden and may require external funding. 

On this basis it will be necessary to set out in legislation the mechanism to determine (a) the cost of US and (b) how such cost would be covered.

3.5 (a) Determining the Cost of the USO

Determining the net cost if any, of the USO will prove to be challenging in light of the complexity of the postal business.  However, the third Postal Directive provides guidance in this area and a process for establishing the cost of universal service.  
The example of the telecoms legislation is also useful.  The European Communities (Electronic Communications Networks and Services)(Universal Service and Users’ Rights) Regulations, S.I. 308 of 2003 provides one possible approach with respect to dealing with a situation with a USO that may entail an unfair net financial burden.  Within this framework, an entity with a universal service obligation seeking funding for meeting its obligation must make a case to the regulator.  The entity must also provide such information as is required by the regulator so that the regulator may determine whether or not the USO constitutes an unfair burden.  Under such an approach it would be An Post/the USP’s responsibility to demonstrate to the satisfaction of the regulator that such a “burden” is unfair.  Non-accounting benefits must also be taken into account in the calculation including any benefits from its brand.  The VAT exemption enjoyed by An Post is also relevant in this regard. 

It is only where a case of unfair burden has been established and the extent to which it would be unfair for An Post/designated universal service provider(s) to bear, that the financing options discussed below must be considered.  The role of ComReg in this regard should therefore be set out in the primary legislation.

3.5 (b) Financing cost of USO
When considering the options available to Ireland in deciding how a net cost of USO, as certified by ComReg, might be financed it should be noted that PwC (2006) highlighted three principles that derive from postal economics literature to consider when in the context of establishing subsidy schemes:
· To collect money is more difficult than to distribute it

· Funding should be market oriented and specific

· Subsidies should be predictable, capped and limited in time – to bring clarity as to what precisely is being funded and also introduce incentives to become more efficient.  It will also promote debate as to whether or not the value of the services being delivered is worth the cost of the subsidy
The Use of Exchequer Funds

The issue of providing the funding from the Exchequer, should such funding be required, arises because it is Member States that have signed up to the Universal Service Obligation and consequently, if there are net costs associated with its provision some claim that they should be met from the State’s resources.  Using this funding mechanism means that the regulator, on application from An Post as the designated USP, would determine whether the US represented a cost, having regard to the criteria set out in the legislation and would then advise the Government that a specified amount of Exchequer funding would be required to satisfy US requirements.  As mentioned earlier, this model is used in a small number of countries.  
Additionally, there is also the risk that because, in the short term at least, An Post is the only likely candidate to be in a position to provide a universal service that such an approach could, in fact, lead to an increase in the cost of provision or meeting the USO.  An Post knows its business and has access to all of its cost-drivers and those of the routes and services that it delivers on a five-day basis all year round.  An Post could therefore, in theory, submit a bid that would be cheaper than competitors but at a cost in excess of what it would be prepared to do the task for in a fully competitive environment.

The Use of Compensation Funds

The use of compensation funds had little support in the public consultation.  Provision for compensation funds has been made in a number of Member States and on this basis, they are seen as a viable way of funding universal service.  Clearly, depending on how they are implemented, they could aversely affect market development and prevent the benefits of competition being delivered to consumers as cited earlier in the case of Finland.  The Finnish experience also demonstrates that putting US obligations on alternative service providers is detrimental to the development of competition.  The situation may be different if USO is carried by the incumbent for a period after liberalisation and funding for US is sought when competition has developed i.e. when other postal service providers would be in a position to fund the US.  ComReg would have a role in certifying that effective competition had developed.

Tariff on All Postal Items

The matter of a tariff on all postal items within the universal service is another option and consistent with the principle of the user (sender) paying.  The current pricing regime of uniform pricing means that there is inherent cross subsidisation by lower cost mail routes of higher cost ones.  By imposing a levy, this would make the cross subsidisation more explicit and transparent.  Such a provision for a levy would also be permissible under the Directive.

For example, a one cent levy, all things being equal, on products within the Universal Service (delivered by An Post), would raise additional revenues of between €4-5 million per annum.  Such a levy could only be charged on items that fall within the definition of the universal service but would apply irrespective of the carrier (express or courier items would be exempt).  The Regulator would collect this levy from all postal service providers.  The regulator would have to take into account the impact that such a levy may have on demand and consequently on revenues and the ability to sustain the universal service.  However, given the customer mix of the postal services (the relatively high proportion of mail that is transactional), and the competitive forces that these services face from non-postal media, such an approach may not be sustainable in the medium to long-term.
3.6 The Recommended Approach 
It would follow therefore that the most appropriate option for Ireland would be to maintain the status quo and to have the Universal Service delivered from the USP’s (An Post’s) commercially generated resources.  This option received widespread support in the responses to the Department’s consultation document, albeit with the caveat from An Post that it should have a reasonable degree of pricing freedom.  (This is dealt with in the section on Pricing Regulation).

In the event that USO is claimed as an unfair financial burden (verified by ComReg) and there is a corresponding request for compensation by the USP (An Post), there would appear to be only two viable funding options.
1) The telecoms framework provides that the Regulator “shall apportion the net cost of the universal service obligation among providers of electronic communications network and services.”  In the postal sector such a burden could only be shared amongst companies carrying out services within the universal service.  It is not clear that such an approach would be sustainable for Ireland.  However it works for the telecoms industry and should not be ruled out.  
2) The second option would be that a levy, to be decided by ComReg, would be applied on all postal items within the universal service to meet the certified net cost of the USO.  This would be done a year in arrears.
For Discussion:  Views are now sought on whether a compensation fund or a tariff on all postal items would be most suitable for Ireland.
4. Retail Pricing Regulation 
This module concerns itself with the regulation of An Post’s/the designated USP’s/ dominant player’s retail prices.  Although there is no legal distinction between retail and wholesale customers in the Directive, there are enough differences to merit a separate section and the regulation of prices at the wholesale level is dealt with in the section on access to An Post’s delivery network.  The price of access is also dealt with in that section.

The key issues to be addressed here are as follows:

· Should prices be regulated?

· What should be regulated?



All of Universal Services



Single Piece Mail



New Products/Innovation
· How should price regulation operate?

· Should a uniform tariff continue to apply?

· Nature of the Regulation - Ex Ante, Ex Post, Combination of the two?
· Price cap on an individual item or basket of goods?
· By whom is it regulated?



Role of ComReg



Role of Competition Authority



Co-Competition powers for ComReg

· Where in the legislation/regulatory framework should ComReg’s role be set out?
4.1 Current Situation 
The current Regulations (S.I. 616 of 2002) require that prices provided by the USP for services which form part of the universal service must be affordable, geared to costs, transparent and non-discriminatory.  Currently An Post’s prices within the reserved area may only be amended with the prior approval of ComReg.  This requirement for ComReg to concur with price increases in the reserved area is a national one and not required by the E.U.  For products that fall outside the reserved area the company is required to notify the regulator of any changes in the prices.  

The regulator may, with the consent of the Minister, issue directions to a universal service provider for the purposes of satisfying the requirements specified in relation to the tariff principles.
4.2 Third Directive 
2011 will see the removal of the reserved area and without an amendment to the current regulatory regime, An Post would be in a position to increase/decrease its prices on all of its services and with oversight by the regulator being on an ex post basis only.  The third Directive maintains the tariff requirements set out above, but where the previous Directive required that prices be geared to cost, the third Postal Directive requires that prices must also give incentives for efficient universal service provision.  Implicit in this, is that there will be some form of price regulation in place.

Special tariffs with individual customers are permitted but should conform to the same principles, in particular, special tariffs must:
· Take account of avoided costs; and

· Apply equally between parties and be open to private customers who use the service under similar conditions.
The size of the market currently reserved to An Post is estimated as being in the region of 80% in terms of volume
 which would indicate that it is likely that An Post will continue to be a dominant player in the letter-post market for the immediate future.  This would appear to be supported by the experiences in other markets that have fully liberalised.

Therefore, given this likely dominance, an important question is whether or not an approach of ex post only price regulation would be desirable in a liberalised market and whether or not it would be sufficient to meet the objectives of the Directive.  Although no specific mention is made in the Directive regarding the form of pricing regulation and if Ireland does not amend the current regulatory regime this form of price control may fulfil the requirements of the Directive (to the letter if not the spirit), if the criteria for the ex post approval determined that the prices were affordable, transparent, and not anti-competitive. 

The third Postal Directive is not prescriptive as to how Members States comply with the requirements and subsequently it is left up to each individual Member State to make decisions on how best to ensure compliance but implicitly envisages a continuation of role for Member States in the regulation of pricing.  It states that prices in the universal service shall be affordable, geared to cost, ensure efficient US provision, transparent and non-discriminatory. 

It is important therefore that whatever regulatory price control mechanism Ireland implements is one which will: 

1. encourage prices that reflect what one would observe in a competitive market;

2. take account of consumers needs;

3. provide an efficient service; and

4. comply with all the tariff principles set out in the Directive.
4.3 Forms of Ex Ante Price Regulation 
In the event that a decision is made to regulate postal prices where approval of the regulator to amend prices must be secured in advance of such changes, there are a number of options available in this regard.  One of the more popular forms is price cap regulation.

Price Cap Regulation

There are three main forms of price cap regulation.  These are

1. RPI (retail price index)/CPI: meaning the price increases by the regulated firm are limited to the increase of the retail price index or Consumer Price Index for a pre-agreed period of time. 

2. RPI minus X:  means that the increase is limited to the RPI minus a factor of X which provides for efficiency improvements.  The main goal of this RPI-X regulation is to create incentives for a regulated firm to innovate and become more cost-effective and consequently reduce the cost of its inputs.

3. RPI plus X means the increases are limited to the increase of the retail price index plus a factor of X.  This is used in Belgium.

Price caps can be applied in broadly three different ways:

1. On each service/product

2. On a weighted average of prices

3. On baskets of goods/services

Advantages of using Price caps

Price caps have the advantage of providing stability and predictability in prices and this form of regulation has created the incentive to improve efficiency, cut costs and increase profits during the price control.
  They also present an opportunity to incorporate targets for improvement in areas other than price and efficiency through building incentives into the pricing mechanism to meet these targets e.g. quality of service.  If quality of service targets are factored into to price cap calculation, it is possible to manage the risk that there will be price/quality trade-off.  Whilst in terms of efficiency gains this form of regulation has been successful, there have been questions as the how equitably the efficiency gains have been distributed between investors, labour and consumers.
  A 2002
 report argues that there have been significant cost savings of between 20% and 50% since regulation or privatisation across a number of sectors (e.g. electricity transmission and distribution, water, rail, telecoms exchange lines).

Challenges of Implementing Price Caps

There are potential challenges with use of RPI/CPI-X which may adversely affect investment decisions by the regulated firm depending on how it is implemented.

· The first challenge is calculating the initial price level.
· Estimating future productivity gains (“X”) requires that the regulator has a detailed knowledge of the industry and future market developments. 

· The relatively high levels of intangible assets in the postal sector relative to other regulated sectors makes some of the calculations under the RPI-X approach less reliable for the postal sector if based solely on tangible assets.
· The duration of the control could prove difficult – too short and the incentive to make changes and too long and the greater the chance that outturns deviate from forecasts.

· The choice of price index and the need that the index chosen be stable. (See Appendix on Pricing for further discussion on choice of Index e.g. CPI, input inflation).
Price Regulation in the Telecommunications Market

The telecommunications sector has been liberalised in Ireland since 1998.  The regulation of tariffs charged by telecoms companies is a matter for ComReg and the Minister has no role in this matter.

Under the current telecoms regulatory framework, regulators may only impose remedies on service providers found to be dominant, or to have significant market power in a particular market.  ComReg continues to regulate eircom’s retail access services through a price cap as a result of eircom’s continued dominance in the fixed narrowband retail access markets.  The price cap mechanism requires notification to ComReg for price adjustments, but the regulator’s approval is not needed as long as the caps are not exceeded.  ComReg say that price caps continue to be necessary to safeguard users from excessive increases in charges for connection and basic line rental, while simultaneously facilitating the development of competition, innovation and long term investment.

In 2007, following a lengthy consultation process by ComReg where it considered the impact on consumers, competition and investment, ComReg set out the retail price cap obligation to be imposed for a period of 3 years to 2010.  This set an overall price cap (CPI-0) in relation to a basket of related services as well as a specific sub cap on line rental.  This means that eircom may vary the price of the different products within the basket as long as the overall charge for the basket remains within the cap.  

Traditional Fixed Cost Model

Under traditional ex ante price approval (Fixed Cost model - where price is set at the expected unit cost) the regulated firm retains the benefit of any unanticipated improvement in productivity and bears the cost of failure to achieve expected improvements.  However, the following needs to be considered:

· Detailed information is required,
· Price increase applications are highly time consuming and there would be a high regulatory burden/cost in the event that they are made regularly.

Other forms of Price Regulation

A review of literature on this subject suggests that there are a number of other forms of price regulation available to regulators.  Neither the Rate of Return Model nor Incentive Schemes may be best suited for the postal sector, as labour constitutes such a high proportion of cost.  These approaches may be more suited to capital-intensive sectors.  The literature suggests that the Profit sharing model is of limited impact when applied to public enterprises.  These models are discussed further in the Appendix on Pricing.
4.4 Other Countries 
Overview:

Since liberalisation/full market opening, the incumbent postal service providers have retained dominance in terms of market share of letter mail in the four affected markets:

· Sweden 91%

· Finland 100%

· Germany 80%

· UK 96%

There is nothing to suggest that such dominance will not be replicated in Ireland post liberalisation.  With such dominance, there have been a number of court cases in relation to anti-competitive behaviour by the incumbents.

Forms of Price Regulation currently used in the EU

The options with respect to pricing regulation are that prices are regulated in advance, after the fact, or a combination of the two and WiK Consulting (2006) found that a number of regulatory options exist in both liberalised states and non-liberalised states.  These include:

· Ex Post – Allowing the USP to change prices but with the possibility for the regulator to modify the changes (8 Member States)

· Ex Ante - Requiring the USP to obtain approval of the NRA before implementing price changes (16 Member States)

· Price Caps – Permitting the USP to change prices for single service or a group (basket) of services according to a pre-approved level or formula. (11 Member States).
· A combination of two or more of the above and the possibility of different market segments attracting different forms of price regulation.
See the Appendix on Pricing for a graphical representation of the forms and scopes of price regulation currently utilised by EU Member States.

How these approaches are implemented and for what products they apply varies according to the Member State.  According to Ecorys (2008) the vast majority of countries still appear to regulate postal prices with reference to the concept of affordability over other features.  Ecorys questions the extent to which this basis of price regulation may be in the interests of consumers and cited the extent to which prices had increased in some Member States in support of this. 

The Ecorys report found that the most frequent basis upon which price control is founded in those countries that still maintain a reserved area, is that of cost-based, ex ante price regulation.
Ecorys formed the view that issues relating to the accuracy of data and the level of detail available from the Universal Service Provider and the expertise of the regulator in analysing the data “make it a challenge for the NRA to assess whether prices are actually geared towards costs.  This also holds true for ex post price controls based on costs.”  One of the data/information challenges relates to the inability of the postal industry to measure certain mail volumes accurately.  This has major implications when it comes to accurate cost allocation at the product and service level.  This is a significant challenge internationally for regulators and service providers alike across the postal sectors.

A number of countries use the price cap mechanism to control prices, with a mix between those that apply price cap controls only for products within the reserved area and those that apply them for all universal services.  A problem identified by Ecorys in relation to price cap regulation in most Member States is that it presents no real incentive for efficiency gains as it is linked to an inflationary element.  Ecorys was of the view that simply controlling prices by linking it to a RPI cap is unlikely to be sufficient for a regulator to model the impact of competition on pricing.  Ecorys points out that only three Member States have built in efficiency targets through the use of RPI-X price caps: Germany, Portugal and the UK.  (The regulator in Norway chose not to include an efficiency target in its price cap formula because it made the assumption that efficiency gains over the control period would be offset by mail volume decline.)

United Kingdom

The UK, with its market open since 2006, continues to regulate selected mail products.  Royal Mail, the incumbent, retains 96% of the regulated letter and packet market.  The UK Postal legislation does not specify the form of price regulation that Postcomm must implement.  Royal Mail, the Universal Service Provider, operates with a licence from Postcomm.  One of the terms of the licence, sets out the prices that Royal Mail can charge for baskets of goods. 

The regulator in the UK, through the Royal Mail licence provisions, has implemented quite a complex form of price regulation that goes beyond the scope of the universal service obligation.  There is an ex ante regime of the form RPI-X in place which is imposed on two baskets of products: captive and non captive products.  In addition to efficiency targets there is also a quality of service target incorporated into the model
.  Prices are reviewed periodically.  The overall price inflation is set for a basket of goods and within that basket there are sub-caps.  The non-captive products have a more relaxed price control.  Additionally, bulk mail is not within the universal service obligation but is subject to price control.  This breakdown between captive and non-captive postal products is set out in a diagram in the Appendix on Price Regulation.

The pricing regime also takes account of the dimensions of the postal items as well as the weight with three categories: letter, large letter and postal packet.  The UK model of price regulation also takes account of access by linking the prices by way of a fixed ratio to the bulk mail equivalent. (See Access module).

Postcomm envisages that the current round of price controls will apply for a period after the Postal Services Bill has been enacted for a period up to April 2011.  Under the Act, Ofcom will have the powers to decide on the longer term pricing regulation required.  Ofcom’s competition powers are being extended to postal services in the new legislation. 

Sweden

15 years after full market opening, the incumbent Posten AB still maintains over 90% of the letter market.  Whilst post liberalisation prices increased due to the introduction of VAT on postal services, Posten AB took advantage of a loophole in the price cap regulations in 1997 to increase the price for single letters by approximately 30%, citing the need to adjust prices to costs.  This necessitated the Swedish Government to move to close the loophole in 1998. 

A 2007 study of the Swedish postal market post liberalisation by the National Post and Telecom Agency, an independent regulatory authority in Sweden, puts forward the view that the Swedish experience demonstrates the need for rules on the incumbent’s freedom to set tariffs.  The Swedish regulator is of the view that the Swedish Competition Act would not appear to be well suited for the transition from monopoly to competitive markets and that rules would be required with respect to the incumbent’s freedom to set prices.
 

In Sweden, the law sets out that a universal postal services provider may, per calendar year, not increase prices for domestic delivery of single items of mail weighing up to 500 grams, by no more than the increase in the consumer price index between July in the immediately preceding year and July in the year before that.  The law also provides that the scope for a price increase which has not been used during a calendar year may be used during one of the three following years.

An issue highlighted in the Swedish experience has been that businesses would appear to have benefited more in terms of price movements than small mailers and this raises the question of cross-subsidisation.  In effect prices have increased in the non-contested part of the market (i.e. for products that the incumbent, Posten AB, does not face competition).  Findings made by the Consumer Postal Council
 suggest that competition and technology improvements have brought down the prices of bulk mail by 50% in real terms.  They go on to say that small businesses have seen smaller improvements and that, even though price increases are linked to CPI, the price increases for letter mail have been in the order of 90% since liberalisation.
  

Germany

In an assessment of the German postal market, WiK (2007)
 concluded that the three market criteria, the existence of which would require ex ante price regulation, would apply in only three of eleven different market segments.  The market criteria were:

1. The existence of high and non-transitory barriers to entry
2. No tendency for the development of effective competition

3. Inadequate to apply only competition law to control pricing abuses

The three market segments identified as having all three criteria, all related, unsurprisingly, to private customers:- end-to-end letter services; international end-to-end services; and registered services.  WiK concluded that ex ante price regulation appeared to be necessary for private customers but may be excessive for other market segments.  It acknowledged though that the situation may vary according to the country in question.

There would appear to be a logic to exerting price regulation on an ex ante basis for single piece mail and to maintain ex post regulation of the remainder of postal products to ensure compliance with the principles of cost-orientation, transparency and non-discrimination.

Since 2008 prices for bulk mail are not subject to approval from the regulator as bulk mail is deemed to be outside the scope of the Universal Service.  Uniform tariffs are limited to non-bulk mail.  It has an ex ante approval regime for single mail items carried by the dominant postal service provider.  

Finland

Prices are geared to cost and are set by the incumbent.  All prices within the universal service are subject to ex post evaluation only.

Denmark

Services within the reserved area have ex ante price regulation and non-reserved US services have a price cap regulation with a link to CPI.

Netherlands

The regulator is responsible for setting the prices within the universal service initially and there is a price cap system based on actual costs and a reasonable return.

In summary there is no common approach to price regulation (either in scope or in form) across EU Member States.
4.5 Responses to the Department’s Public Consultation
A major theme that emerged in the consultation was that most respondents saw a need for a continued role for ComReg with an ex ante approval system for single piece mail.  This was the favoured option of the majority of respondents, including large users, political parties/representatives, industry representative organisations, rural-based organisations, and some postal service providers.  An ex post approval system was opted for by An Post and most of the union organisations that responded.  The main reasons given for ex ante price control were that it would be required in order to:

· Ensure compliance with tariffs

· Counter the effects of An Post retaining a de facto monopoly
· Help prevent tiered system of pricing in rural areas

· Ensure a more efficient service.  Pricing should be linked to performance

· Protect users against high prices

One respondent wished to see efficiency targets set into An Post price increases with financial penalties in the event that quality-of-service targets are not met.
Ex post approval system

An ex post approval system and greater pricing freedom was opted for by An Post and most of the union organisations that responded to the consultation, as well as an industry representative body.
An Post was of the view that ComReg should conduct ex post reviews in order to establish whether or not prices comply with the terms of the Directive.  Also, a multi-year price cap, based on CPI, should be introduced for single piece mail (see below also).
The union organisations that favoured an ex post pricing regime also said that the price cap models used in other utilities should be considered, and that ComReg’s role should extend to USO areas and to ensuring adherence to the principles set out in the Directive. 
An industry representative body favoured this approach also in their response to the consultation, stating that the market should determine costs of services, where possible.

One other respondent put forward the view that the market should determine the price for bulk mail.
Additional views/comments

ComReg:  An ex ante system would ensure compliance with tariffs while giving service providers the freedom to respond to competition and the incentive to improve efficiency.  This would be backed up in the short term by a detailed ex post review of prices and costs to ensure that such flexibility is not being used to create inappropriate cross subsidies.  ComReg suggest this policy is underlined by the stance of the Competition Authority who has said that addressing issues of pricing would require detailed market knowledge, which an industry specific NRA might be better equipped to handle.  Another issue that may arise following full market opening is linking quality with price.  

The views expressed by An Post  

An Post in its submission asserted that the practice of both ex post and ex ante price control was not in line with international best practice.  The company was of the view that price control should be restricted to single piece items.  It was of the view that it needed the flexibility for bulk mail products and also expressed the view that such customers have strong bargaining powers and therefore the products are less in need of regulation.  The regulation should be based on a number of principles:
· Annual price increases allowed within an agreed cap model

· Such basket-based multi-year (5 year) CPI-based price caps are the norm in the industry across developed countries and are used in other regulated entities

· Specifics of the cap developed through consultation

· An Post would have freedom to set specific prices within the cap

· An Post would see the best way for the cap to work is on a notification basis, with compliance reviewed on an ex post basis

· The success of the cap is dependent on re-alignment to cost-reflective tariffs having been achieved at liberalisation and before the cap’s introduction
An Post said that ComReg’s role should be focused on managing the price regime, and not the setting of product specific prices.  Bulk mail, work-sharing services, discounts and any access products should be outside any specific price control, as these represent the best opportunity for continued growth for the company.  Other considerations are (i) dominant abuse issues, if they arise, should be addressed through normal competition law and (ii) the regulator may also wish to periodically monitor that prices comply with the terms of the Directive.
Other views
One postal service provider was of the view that ComReg should concentrate on ensuring that An Post's tariffs comply with Article 12 of the Postal Directive i.e. that the prices are affordable and cost-oriented and that the tariffs are transparent and non-discriminatory. 

One sectoral organisation was of the view that there is a need to avoid duplication of regulatory functions across different domestic bodies and that the Competition Authority and ComReg should work together to maximise their powers in a liberalised market.  The Competition Authority it argued is vital to the monitoring of commercial behaviour and the regulatory regime should encompass both ex ante and ex post regulation and must also assess price reductions as well as increases.  This last view was also expressed by another postal service provider.
There is a balance to be struck between safeguarding the USO and also facilitating competition.

4.6 Key options and Recommended Approach 
4.6.1
Should Prices Be Regulated? 

The case against Price Regulation

Some have argued that existing competition law would be sufficient to deal with any deficiencies that may arise in the postal market.

There could be an argument that incumbents would have a legitimate expectation that once the legal protection of their monopolies has been removed that they would have pricing freedom.

Another argument against price regulation might be that postal incumbents, whilst retaining a dominant position within the letter-post market, are in fact facing significant levels of competition from other media particularly with respect to the substitution of electronic correspondence for transactional mail.  It could be argued that this competition, and the prospect of this form of competition increasing over the coming years, will ensure that the prices charged for the transactional mail of large users will change and would not therefore require regulation.

The case for Price Regulation

Generally in liberalised markets with effective competition, prices change by competitive pressures and consequently, ex ante price regulation is not needed.  One of the objectives of price regulation is to compel a regulated body to alter its prices as if it were not regulated but a player in a competitive market.  However, in the market sectors where the incumbent is the only postal service provider (e.g. single-piece letter-post deliveries) prices may tend to be higher as the competitive threat is likely to remain weak.  There is much international literature and experience to suggest that the postal sector has elements of a natural monopoly and that there are significant economies of scale, density and scope in the delivery part of the network.  This may act as a barrier to entry and direct price regulation may be the only solution as the constraints of possible competitive market entry may be weak.

The main reason for regulation of price for universal service products is to ensure that prices are affordable in a market where competition forces are almost certain, given the experience in other countries, to be insufficient.  It is probable without regulation, prices will either be:

· Too high — An Post as the incumbent will have strong market presence and remain dominant and be in a position to increase prices above competitive levels.

· Anti-competitive — It is also possible that the incumbent may engage in pricing practices that hinder competition in a market, e.g. bulk mail; setting the price too low so as to make it unprofitable for competitors to enter that segment of the market.
This is borne out in countries where the postal markets have been fully liberalised.  The incumbent continues to hold the dominant share of the market over 10 years after market opening and varying forms of price regulation are still in place and necessary. PwC (2006) said that “there is no reason to believe that one will not see the same effects in the postal sector after FMO”, as the trend experienced in other liberalised sectors of an incumbent when facing competition is to drive the price of services to their costs and, when it has the market power to do so, to increase those prices for products for which competition is unlikely to develop.  

As stated already An Post will in all likelihood continue to be the dominant letter-post carrier for the foreseeable future and will continue to enjoy economies of scale and scope in the delivery network  In fact, Ecorys in 2005
 identified Ireland as being a country where there would be a low likelihood of competition developing.  An Post would therefore be in a position, like all monopolies, if unregulated, to keep prices competitively priced in sectors of the market where it was at greatest risk from competitors and then increase prices in the areas where it was less likely to face competition (e.g. at the individual and SME level).  To counter this, it would seem likely that the postal sector should be subject to some form of price regulation and at least on an ex post basis to prevent anti-competitive behaviour and the abuse of dominant positions.

Competition will however take different forms, from both traditional postal companies and increasingly, from electronic forms of communications.  Transactional bulk mail constitutes a very significant part of the An Post mail volumes and is likely to be the area where a transfer to electronic media can deliver significant financial benefits to the large utility mailers.  As budgets tighten, the large utilities will be under more pressure to reduce their cost base and users such as the telecoms companies, financial institutions and ESB may actively look at migrating significant volumes of their mail elsewhere (this has already commenced with respect to ESB).  There is a risk that this trend/competitive pressure could accelerate, in the absence of pricing regulation and if prices were to increase rapidly.

The Directive implicitly sees a role for price regulation and all other Member States have some form of price regulation on their universal service provider/incumbent postal service provider.  However, the definition of universal service obligation varies from State to State and consequently the scope of that price regulation varies accordingly.  

Therefore it is likely that price regulation of postal services will be required for some time in Ireland.

4.6.2
What Products/Market Segments should be subject to Price Regulation?

A key question to be addressed is the extent to which pricing should be regulated and the products that will need to be regulated.  The Directive sets out the tariff principles that must apply to all products within the universal service but this does not of course mean that all products within the universal service would require the same forms of price regulation and nor are they currently regulated in the same manner. It also follows that products falling outside the scope of the universal service do not require price regulation.

Due to the way in which the liberalised market will likely develop, it would seem probable that much of the postal sector should be regulated on an ex post basis to monitor for possible anti-competitive behaviour and abuses of dominant positions, and to ensure compliance with the tariff requirements of the Directive.
In the event that An Post was to introduce innovative new products and services, these would only be subject to price regulation where they fall within the scope of the universal service.  The prices of new products and services falling outside the scope of the universal service would not be regulated. 

But are there parts of the postal market for which an ex ante and stricter forms of price regulation will be required?  The approach taken in Germany in this regard is illustrative.  Single item letter-post/consumer/SME mail and other analogous products would appear to be most in need of regulation on an ex ante basis. Market forces would moderate price increases in the areas of the market where An Post faces or is likely to face competition.  Innovative new products would only be regulated along these lines to the extent that they could be seen as being “related” to the products and services already subject to this form of regulation.  This pricing regulation would apply to those products up to and including bulk mail.  The threshold for what would constitute bulk mail would need to be established.  This would be done by ComReg.  Bulk mail products (or parts thereof) would be subjected to ex post review by the regulator ensuring that the tariffs comply with the Directive’s principles and to police against anti-competitive behaviour.  
4.6.3
How Should Prices Be Regulated?
Should Uniform Tariffs Apply?

The practice of charging a uniform tariff means that the cost of delivery is decoupled from the price as inherent in such a model is cross-subsidisation of high-cost routes by lower cost routes.  PwC in its 2006 report recommended that non-uniform prices be applied to bulk mail.

Zonal Pricing is not prohibited under EU law.  In the short term at least, there would not appear to be great potential for non-uniform pricing at the retail level due to the high visibility and political sensitivity of retail prices of important services such as mail.
  Also, uniform tariffs for universal services are the norm across the EU
 with roughly half of Member States (17% of EU mail volumes) requiring them for all universal services.
  Zonal Pricing at the retail end should not be definitively ruled out but it is difficult to see a departure from this policy in the short term.  Therefore the current policy of permitting uniform tariffs should remain (although they would not be prescribed).  Zonal Pricing is discussed further in the Appendix on Pricing.
In Ireland, the current situation should be maintained and uniform tariffs should not be prescribed.  Realistically there would be difficulties in the short-term of having zonal pricing at the retail level and there are no plans to introduce zonal pricing at this level.
What are the forms of ex ante price control that should be considered?

While not without its challenges, a price cap model with incentives for efficiency would appear to be the most appropriate form of ex ante price control for the postal sector.  This price cap would only apply to the market segments where An Post does not or is not likely to face effective competition, e.g. single piece mail and related products.  The price cap would apply to a basket of products and there would be scope to apply sub-cap controls where necessary. 

The use of price cap regulation is less developed in the postal sector than in other regulated sectors, however Ireland does have experience of implementing price caps and, as discussed previously, ComReg imposes a price cap on certain services provided by eircom. 

The regulator would decide the duration of the price control and the efficiency targets and then consult on its recommendations.  In setting the price cap the regulator would be required (and set out in legislation) to:

1. Incentivise efficiency

2. Consider the impact of the cap on the development of competition

3. Consider the impact on financing the universal service

4. Consider the impact on the consumer

A multi-annual price cap for a period (yet to be decided)
 with an efficiency target, whilst not without its challenges, would appear to be the most efficient and transparent means of regulating prices.  That is ComReg would be managing a pricing framework and not agreeing to individual increases/decreases in prices. Notwithstanding the significant challenges of establishing the initial price levels, such an approach should also be less resource intensive on an ongoing basis.

As the Postal Directive does not explicitly prescribe price regulation and does not specify the form that any price regulation should take in order that the regulator may impose ex ante/price cap regulations, it would appear prudent that this form of regulation should be explicitly incorporated into the legislation. For the telecommunications sector, the use of a price cap, baskets of products and the use of CPI-X was set out originally in primary legislation
.  This has since been replaced by regulations in 2003 and ComReg now issues Decision Notices as to the price control remedies it imposes on dominant players.  
The legislation would also set out the goals of pricing regulation and would enable the regulator to implement price control on an ex ante basis including the use of price caps.  It would set out that the price cap would/may apply to a basket of goods – defined by the regulator - for which the regulator can demonstrate that competition is unlikely to develop. The regulator/regulators should also be charged with ensuring that the pricing regime complies with the principles set out in the Directive.  
The precise components of the price cap model (e.g. the index to be used and the efficiency target) required to comply with the goals of the pricing regime would be a matter to be decided by the regulator.  
The legislation would set out the rules in relation to how the price cap would be set by the regulator including the need to consult and the right to appeal decisions.  

For Discussion: Is there a need for factors other than efficiency to be incorporated into the price cap model?  Given the relationship between price and quality, should quality of service targets be incorporated to remove incentives for a price/quality trade-off?  How should this be done to ensure that quality levels that are not excessively low or high? 

4.6.4
By whom should Prices be regulated?  The Role of the Regulator/Minister

Having decided the need to regulate prices in a liberalised market, the next question to be addressed is the body that should carry out those regulatory functions.  In countries both fully liberalised and partially liberalised price regulation is, in the main, with the independent National Regulatory Authorities. 

LECG (2007) reported that the Competition Authority appeared inclined to be of the view that an industry specific regulator setting prices on an ex ante basis might be advisable until effective competition emerges.  Although, it should be noted, that the Competition Authority has not yet considered the competition issues of the postal sector in detail. 
Ministerial price regulation does apply in a small number of Member States including Greece, Italy Hungary and Spain.  In the case of Spain, they are in the process of moving responsibility to an independent National Regulatory Authority; similarly in the Netherlands under its new Postal Act, the NRA is responsible for setting tariffs. ComReg is the current National Regulatory Authority and there are no obvious reasons to change this.

The next question to be answered is where ComReg’s role should be set out in the legislative framework.  It would seem prudent that the high level goals of the pricing regime should be ascribed to ComReg and incorporated into primary legislation i.e. the regulator should be charged with ensuring that the pricing regime complies with certain principles such as market development, protection of the universal service, consumer protection, transparency, incentivising and competitiveness.  

The Directive envisages a role for Competition Authorities (certainly until effective competition emerges).  In the event that ComReg formed the view that An Post’s pricing behaviour was in breach of competition law or where it was abusing a dominant position, ComReg could refer the case to the Competition Authority.
In the Department’s consultation, overall the respondents were in favour of ComReg continuing in the role, and one respondent raised the issue of the need to avoid the duplication of functions by domestic regulatory bodies.  Particular reference was made to ComReg and the Competition Authority and their specific and distinct roles in determining prices.

The Communications Regulation (Amendment) Act of 2007 gave ComReg the same powers as the Competition Authority under the Competition Act of 2002 to investigate and prosecute anti-competitive agreements and practices and abuse of dominance in the telecommunications market only.  While it is acknowledged that the telecoms regulatory framework is different from the postal framework in that regulatory obligations may only be imposed where significant market power has been found, it is recommended that these competition type powers be extended to ComReg in relation to its ex post reviews of the postal sector.  ComReg is the body most familiar with the postal sector and such powers would enhance ComReg’s ability to enforce regulatory decisions and to support the development of competition in the market.
Recommendations:
· ComReg to have responsibility to regulate the postal sector

· ComReg to be afforded co-competition powers

· Pricing goals to be set out in legislation

· Price cap to apply to a basket of goods for which An Post faces little or no competition.  Price cap to incorporate targets for efficiency

· For discussion: Should quality of service targets be incorporated into the price cap? 
· All prices of products within the universal service but not in the basket(s) to be regulated on an ex post basis.
5. Wholesale Pricing Access to An Post’s Delivery Network (Downstream Access) 
5.1 What is Downstream Access?
While downstream access is not defined in the Postal Directive, it is the name commonly given to situations where a postal service provider may bypass certain aspects of another service provider’s (usually the incumbent’s) mail processing line (e.g. the sorting of mail) and deposit mail with that service provider for delivery.  The incumbent is remunerated by the other postal service provider for delivering this mail. 

The key issues to be addressed in this section are:
1. Should such access be mandated? 

2. The terms and conditions (including pricing mechanism) under which such access should be granted (and what aspects of An Post’s network access should be taken into account) and

3. The nature of the regulations (if any) needed to ensure such access. 

As with other topics in this paper, the role of legislation, the regulator and the market are pertinent and are examined.  As with most of the policy decisions to be made there are tradeoffs between what the literature suggests might be theoretically the “right” approach and what is possible to implement and regulate in practice.
5.2 Current Situation 
Clearly the Directive envisages that the need for access to the postal network and infrastructure may be required to protect the interests of users and/or the promotion of effective competition.  It also permits measures to be put in place to ensure that such access be fair.  Ireland has not to date transposed into law a mandatory access regime.  However, postal service providers from other countries currently have access to An Post’s network (by way of REIMS
 and other bi-lateral agreements for the delivery of international mail) so it is difficult to argue against the principle of network access as it is already in place.  In any event it could be argued that a refusal to offer downstream access would fall foul of competition laws applicable to market-dominant players on the basis of refusal to trade. 

The Directive states that Member States shall adopt such harmonisation measures as are necessary to ensure that users and postal service provider(s) have access to the postal network under conditions which are transparent and non-discriminatory.  It does not prescribe how such access shall be ensured.  The Directive also sets out (in a recital) that tariffs must take account of avoided costs.

5.3 Forms of Access 
There is a distinction between different types of access: a) access to the universal service provider’s/dominant player’s collection and delivery network and b) access to postal infrastructure such as post office boxes and address databases.  This part of the paper shall consider the matter of the former.

Access to the postal network can be either upstream (collection, consolidation and franking) or downstream (local delivery network down e.g. sorting centres down to potentially street letterboxes).  PwC notes that it is difficult to argue that upstream access is an essential facility but that downstream access has attributes of an essential facility.  Regulation in Europe with respect to network access has been mainly with respect to downstream access.

With respect to upstream pricing regulation, the PwC report recommends that it should be subject to minimal regulation and that prices and conditions should only be required to be non-discriminatory between new entrants and the universal service provider’s customers.  The issue of upstream access has never been raised as an issue with the Department and it is not proposed to deal with the issue of upstream access in this paper.
5.4 Downstream Access 
Downstream access is somewhat analogous to access to the “last mile” in telecoms.  It is when postal service providers use the delivery network of another service provider to deliver mail to areas where they do not themselves have the capacity or economic incentives to do so.  The principle underpinning downstream access is the recognition that in many instances, in order that competition may develop, competing companies may require access to the incumbent’s infrastructure as the economics of developing their own alternative infrastructure would act as a barrier (e.g. the existence of economies of scope and scale) – the incumbent’s nationwide delivery network is not easy to replicate and in many cases would be inefficient to do so.  This issue of using network access to assist with the development of competition is not unique to the postal sector and is part of the regulatory frameworks for energy and telecommunications.

The reason for requiring such access is that it can be argued that the incumbent postal service provider, in this case An Post, controls an essential facility and enjoys economies of scope and scale meaning that for large parts of the country the business case would not be there for alternative service providers to have their own delivery networks. 

Beyond the stipulation that access be granted on non-discriminatory and transparent terms, the Directive is not prescriptive and the mechanism used to grant access to the public postal network is a matter for individual Member States to decide upon, ranging from 1) ex ante mandatory access with regulated terms and prices; 2) mandatory access but with commercially negotiated terms with the regulator acting as referee; or 3) commercially negotiated terms with the use of general competition law to resolve any disputes between the parties.

Mechanisms to Determine the Price to be charged for Access

Other than in regulated monopolies, firms do not normally grant access to their facilities to their competitors as amongst other things, this often runs counter to the economic principles underpinning the firm.  As with a lot of regulatory issues the matter of price and cost recovery is pertinent to Downstream Access.  The Directive sets out that prices should be cost oriented but there are however, different ways of calculating the price/costs for downstream access and each will have an impact on the way in which competition evolves.  Internationally there are basically three types of access pricing used
.

· Negotiated Access Pricing: Essentially whatever price the incumbent and entrants agree on through their own negotiations is the outcome here.  The relative bargaining power of the parties will obviously have a role to play in the price that is eventually agreed upon.
· Avoided Cost Pricing:  Access is charged for according to discounts off single-piece rates, based on the avoided cost of by-passed activities provided by the competitor company seeking access.  This is also known as retail-minus pricing.

· Delivery-Area Access Pricing:  Access is charged for according to the work yet to be performed in delivering the mail to be delivered by the incumbent.  Under this method, higher prices are charged for higher cost delivery areas.  In the event that the cost of delivery exceeds the single piece tariff, the entrant is charged the single piece rate. 

The choice of access pricing is one of the factors that will impact upon the development of competition, the nature of that competition (end-to-end versus upstream) and the incumbent’s ability to finance the universal service (encourage/discourage cherry-picking).

Impact of Pricing Mechanism

As with most policy decisions there are tradeoffs to be made when it comes to the pricing of access.  Ecorys sets out that there are three options with respect to the pricing, based on the long-term policy objectives for the sector.

In terms of developing competition – leaving aside other policy objectives:
· If the policy objective is to stimulate upstream competition and preserve economies of scale in delivery (through a near monopoly), then (low) access prices geared to the cost of delivery can be justified.

· If the objective is end-to-end competition (with a role for downstream access competition), then using the principle of retail price minus avoided cost makes more sense.

· If the goal is end-to-end competition with upstream consolidation activities, it is probably sufficient to apply the principle of transparency and non-discrimination and ensure that consolidators have the same access conditions (prices, terms) as large customers.
Implicit in any pricing regime which is geographically averaged is a subsidy of high cost origins/destinations/mail types by their low cost counterparts.  PwC (2006) argued that post liberalisation, access pricing would have to change from uniform pricing to “zonal” pricing to the extent that there are significant cost differences with respect to different mail destinations.  If such a zonal approach to access pricing is not adopted, an incumbent may be confronted with the problem of “cream skimming” and the effects of subsidising access to high-cost delivery areas and new entrants delivering in the low-cost high-margin areas.  This carries the risk of inefficient new entrants undercutting the incumbent in areas where an incumbent has lower delivery costs.  If this were to occur to a significant degree, this would have the knock-on effect of reducing the incumbent’s profitability which is further impacted by the incumbent having to deliver in the high cost areas.  To counter this, PwC recommended that in areas where a delivery has a cost in excess of the single item piece of mail, the access price would be the single item price. 

However, balanced against this is that establishing these zones and the cost differentials would require very detailed knowledge of An Post’s cost drivers and would not be an insignificant challenge for An Post and indeed any regulator including ComReg.
5.5 Other countries 
Ecorys in its report found that in the majority of Member States downstream access can be negotiated between market players, and the regulator does not have the power to set prices and/or conditions.  Ecorys (2008) found that there is a trend towards mandatory access where there is the obligation to provide access to the Universal Service Provider’s delivery network on appropriate terms and conditions and the regulator has the power to establish these terms and conditions in the event that there are disputes and that ten countries, including Germany, UK, Denmark, France, Hungary and Spain have implemented a mandatory downstream access regime.  
Most of these countries with mandatory access have adopted the principle that access prices should be based on the retail prices minus the avoided cost of the incumbent.  It would appear that only the UK prefers linking access prices to the cost of the downstream delivery element.  Ecorys (2008) points out that the difference between the two methods is that in the latter no compensation for the fixed costs upstream of the point of injecting the access mail is included.  Ecorys also noted that, it may be easier to adopt an approach for access pricing based on the retail minus the avoided cost rather than calculating the cost of downstream delivery
.  It found that most countries with a mandatory access regime use retail price minus the avoided cost to determine the access price. 
The Netherlands

Netherlands has preferred the model of commercially negotiated access terms for downstream access.  However, two competitors, Sandd and Selekt Mail developed their own nationwide delivery networks in part due to the fact that the incumbent, TNT, was offering what they perceived as unattractive rates for access to its network.

TNT is not obliged to provide access to third parties at a discount, but this can be negotiated.  The special conditions must be non-discriminatory and transparent, to ensure that the network owner uses the same tariffs and conditions for competitive postal service providers as for non-postal service providers.
The Dutch regulator has indicated that an actual obligation of access (not just non-discriminatory obligation) is necessary to increase competition (Ecorys).  The Dutch postal legislation permits the Dutch Minister to make regulations for access on reasonable, transparent, and non-discriminatory tariffs and conditions.
United Kingdom

Since 2001, there has been mandatory access to the Royal Mail delivery network and Royal Mail is obliged to provide access but the access terms are commercially negotiated.  Postcomm imposes conditions where the parties cannot agree.  The first access agreement took approximately two years to negotiate.  The price of access, per the regulator, should be based on the cost of downstream delivery.  With the exception of TNT which is trialling its own delivery in Liverpool, competitors to Royal Mail have been in the upstream part of the market and have relied on Royal Mail to deliver the mail (less than 1% of mail volumes are carried by end-to-end competitors to Royal Mail).  This is because the price of access has been geared towards the cost of delivery (below retail prices minus the avoided cost in some instances) and therefore is conducive to the development of downstream access-based competition. 

Additionally, the access conditions (with a national geographic profile requirement) make the combining of own delivery with access unattractive.  That is, one of the original conditions of access has been that mail should reflect the national profile (and hence cost profile) and one aspect of the agreement between UK Mail and Royal Mail is that surcharges may apply if the post deposited by UK Mail for delivery does not meet the national geographic profile requirement (Ecorys, 2008).
As downstream access arrangements are not part of Royal Mail's universal service obligation, Royal Mail is not obliged to charge a geographically uniform price and since 2004 another type of access agreement has been negotiated and is based on de-averaged zonal
 prices i.e., the price varied depending on the customer mail profile (referred to as “zonal pricing”).
According to Ecorys, only Postcomm is actively promoting competition but a recent policy paper
, coinciding with the publication of a new postal bill, has indicated a proposed change in approach by the UK authorities or at least a refinement of policy in this regard.  It is also proposed that the objective of securing the universal service will be given legislative primacy over that of promoting competition where there appears to be a conflict between the two.

The UK is also the only country that has a regulated “headroom” between retail and access prices.  It does so to prevent the margin squeeze of access competitors.  The headroom is not a reflection of avoided cost.  This has the positive impact of encouraging access-based competition but it also makes the development of end-to-end competition relatively less attractive.

Sweden

Citymail has developed end-to-end networks for delivery in certain cities but uses access, on a negotiated basis, for the delivery of mail to addresses that are not covered in their delivery network
Germany

Deutsche Post was taken to court on the basis that it was in breach of competition law in that it was discriminating in terms of whom it was granting downstream access to i.e. it was not offering competitors the same terms and conditions as it was offering big customers.  Deutsche Post is obliged by law to offer downstream access services under terms and conditions determined by the regulator.  Market dominant postal licensees are also obliged to grant access to portions of their networks under conditions considered reasonable by the regulator.  The retail price minus avoided cost is the basis for assessing whether discounts are reasonable.
With effect from 1 January 2008 and full market opening, ex ante determination of the access prices was replaced by ex post control.  Germany had been the only country to have ex ante price control for access.

As to the development of competition in Germany, it would appear to have developed principally on regional and local bases with not very significant levels of downstream access.  Ecorys (2008) surmised that the relatively high public tariffs and the relatively small difference between these and the access price have created a strong incentive for other service providers to invest in their own delivery networks.
France

France has had downstream access since the 1980s and approximately 40% of all mail is handled by consolidators.  La Poste was the subject of a court case charged with anti-competitive behaviour.  The French regulator is authorised to require downstream access and to determine access conditions.
5.6 Responses to the Department’s Consultation 
In general most respondents saw a role for downstream access in the Irish postal sector.  Only two respondents were not in favour. 

ComReg, and others, noted that the experience of no two countries is the same.  It noted that the type of competition that emerges in each country will be determined by factors such as the efficiency of the incumbent postal service provider, the range and quality of services provided, the number of mail pieces per head, urbanisation, population density and the transport network.  ComReg suggests that the regulatory framework must be neutral between access-based competition and end-to-end competition and any combination thereof. 

One respondent favoured downstream access with an ex ante regulation system.  The submission highlighted the state of operational efficiency of the incumbent as one of the factors which will affect the issue: in the UK most competition takes place within the sorting segment of the market where entrants find it more profitable to focus on automated sorting with favourable third party access to the distribution network.  In Sweden and Denmark efficiency gains are less significant in the sorting process and instead new entrants focus on the distribution part of the value chain where they are able to establish new high quality distribution networks in the most populated areas.  Both business models (UK and Sweden/Denmark) require access for new entrants to the incumbent’s network (albeit to different extents) where new entrants must compete against an incumbent.  Where this occurs there will be a strong risk of margin squeeze. 

An Post was of the view that the “winning business model” should not be chosen by the regulator or the legislator.  It felt that downstream access should be permitted on a commercially viable (for An Post) basis only, with the role of ComReg confined to dispute resolution.  In any access model, the “topology” of the network would need to be taken into account (i.e., its four mail centres).  This was a view supported by a number of unions.  It was of the view that access arrangements must also support investment in the network.  An Post stated that it will carry out a feasibility study on the introduction of the access product (at its mail centres) as part of its bulk mail portfolio. 
One postal service provider stated that An Post already grants access to large companies and that An Post should not be allowed discriminate between other postal service providers and large customers and that the access product should be a regulated one. 
One postal service provider considered that a review would be required to identify customer needs and infrastructure bottlenecks and that ComReg had a role to play in evaluating the pros and cons of the access required.  With this knowledge ComReg would ensure access is provided only where and when necessary.  That same service provider did not rule out the potential for end-to-end networks, pointing out that liberalised postal markets are not natural monopolies and may not necessarily need regulated access to the last mile and cites telecoms as an example.
5.7 Issues for Ireland and recommended Approach
The main issues for Ireland when considering access fall into the following categories:

1. Its demographics

2. The Mail Profile

3. Electronic Substitution

4. The Relative Efficiency of An Post’s Upstream Activities

Ireland’s demographics in terms of population distribution (40% rural population and the high concentration of population in Dublin and its suburbs) means that the development of nation-wide end-to-end competition in the postal sector will be more difficult to foster than in other more densely populated (and more populous) countries.  In terms of mail items per-head, the Irish postal market, relative to other European Union countries, is under-developed.  Crucially, the direct mail business is, relative to other markets, under-developed.  This could mean that there is an opportunity for competitors to enter the market and develop this particular sector or more realistically, it could mean that, in the short term, competition may be slow to develop as the per-item cost of mail delivery remains relatively high (in relation to the upstream per-item cost) and consequently there is less margin for the promotion of competition in the sortation part of the value chain.  That is, the relatively small size of Ireland’s postal market, allied to the relatively lower levels of urbanisation here, could militate against the development of competition relying on downstream access.  This is set out schematically below
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Markets set out in Quadrant II are identified as being potentially more attractive to new entrants whereas those in Quadrant III are identified as being less likely to be attractive to the development of competition.

Additionally, transactional mail forms a large percentage of the bulk mail sector in Ireland and this particular form of communication will increasingly be catered for by means of electronic communications (e.g. ESB bills) and this rate of substitution will likely increase over the next few years (compare the UK experience).  This will further decrease mail volumes and increase the per-item cost in the absence of developing other market segments such as direct mail.  
The degree to which An Post’s upstream activities are efficient in comparison to new entrants will also have an influencing factor on the attractiveness of access-based competition here.

The objective of market liberalisation is ensuring that customers have access to high quality, competitively priced and innovative postal products.  This is to be done by ensuring the provision of the universal services and by facilitating competition.  The characteristics of the mail market and the country’s demographics mean that competition either through end-to-end networks or downstream access could be slow to develop here.  Whilst this may be so, Irish consumers should have the opportunity to avail of high quality postal services irrespective of whether they are delivered by the incumbent or other service providers.  Whilst not wishing to preclude the development of end-to-end networks, if access to the downstream delivery elements of an incumbent’s network facilitates a better consumer experience then this should be a requirement. i.e., in the interest of enabling competition (with a view to offering the Irish consumer/citizen more choice and more innovative postal products) it is likely that some form of downstream access regime will be required.  Allied to this the emerging trend in Europe is to mandate for such access (or to be prepared to mandate for such access).

Should Downstream Access be Mandated?

While the ideal is that access to the downstream elements of the incumbent’s network should be the subject of commercial arrangements, the experience in the telecoms sector, particularly in relation to local loop unbundling, has been that the issue of access was addressed by a combination of the development of competition and regulatory measures.  In addition, the issue of downstream access in other Member States has also been a contentious one and has been the subject of a number of court challenges under competition law and the trend has been to mandate for its provision.

Therefore it would appear prudent that downstream access should be mandated for and set out in legislation as an option that must be provided to third parties where requested.  The primary legislation should set out the principle of access to network and infrastructure on transparent and non-discriminatory basis.  The regulator would have the role of referee where a dispute arises and access cannot be agreed. ComReg would have the responsibility of monitoring compliance with the principles of non-discrimination, proportionality and transparency in terms of access.  The regulator would be entitled to apply a test for margin squeeze.  The regulator may, if there is an issue of non-compliance, issue a direction to An Post to comply and S.I. 135 of 2008
 would enable ComReg to apply to the courts to apply a financial penalty in the event that An Post did not comply with such a direction.

Under this approach downstream access would not be prescribed as the preferred model of competition but it would be mandatory for An Post to provide it on a cost-oriented, transparent and non-discriminatory basis where it is requested by another service provider.  The decision as to whether or not to develop an end-to-end network or avail of downstream access is left to the alternative postal service provider. 

Access Price Regulation in the case of disputes
Some of the disputes that may arise may be based on a belief that a postal service provider seeking access might be offered prices that are imposing a margin squeeze.  With regard to the pricing mechanism to be used by the regulator to resolve disputes, as mentioned previously, there are tradeoffs depending on the model selected.  Whilst it has many attractions and is supported by postal economics literature, the complexities surrounding the calculation of costs for each delivery zone (for both the regulator and An Post) may be such to make the process too cumbersome to transparently and effectively implement.  Therefore, in the event that a dispute arises between the parties, the approach to be adopted by ComReg in resolving any disputes about the price of access should be that the access prices would be assessed on a retail price minus the avoided cost basis.  This would then be the price at which An Post would be obliged to provide access.  

6. Quality of Service and Consumer Protection
This module concerns itself with the quality of service of the universal services.  It will explore two aspects to quality of service: transit times and the handling of consumer complaints.

Maintaining high standards of quality in the postal sector is important to both users and postal service providers and the Directive recognises that users are entitled to services of high quality, and also acknowledges how the provision of high-quality postal services contributes significantly to attaining the objective of social and territorial cohesion. 

There is no change to the commitment to high quality of service in the third Directive, but as it provides for full market opening, its transposition will require some consideration of a number of issues, such as: 

a) What Quality of Service standards should be measured;

b) To whom should these standards apply? i.e., should standards be applied to postal service providers other than the designated universal service provider (USP)?  (The regulation of wholesale access is dealt with in the section on downstream access).  

c) How should Quality of Service standards be enforced? 
d) The role of ComReg with regard to Quality of Service
6.1 Current Situation 
Article 16 of the Directive requires that quality of service standards be set and published in relation to universal service in order to guarantee a postal service of good quality.  It requires that these standards focus in particular on routing times and on the regularity and reliability of services.  The setting of standards is left to Member States in the case of national services and these must be notified to the Commission.  Annex II of the Directive sets out the standards for cross-border, intra-Community services.  The Directive also deals with the monitoring of standards, and requires national regulatory authorities to take corrective action where necessary.  

Transit Times

In Ireland, the quality of the universal service delivered by An Post as the designated universal service provider (USP) is monitored by the regulator, ComReg.  Standards are set by ComReg in the case of national services, having taken into account the views of interested parties, and relate to transit times for single piece priority mail.  The standards currently require 94% next day delivery (D+1) and 99.5% delivery within three days (D+3) of posting of single piece mail items in Ireland.  Standards for intra community cross border mail are set out in S.I. 616 of 2002
, as they are in the Directive and require 85% D+3 and 97% D+5.

Other requirements

In addition to the Directive’s requirements for quality of service standards in relation to the universal service, there are also certain minimum requirements that Member States must ensure are met by all postal service providers, such as complaints procedures and dispute resolution mechanisms.  

Article 19, as amended by the third Directive, requires:

· All postal service providers to have complaints procedures in place for dealing with postal users’ complaints, particularly in cases involving loss, theft, damage or non-compliance with quality standards (including procedures for determining where responsibility lies where more than one service provider is involved).  These procedures must be transparent, simple and inexpensive, and enable disputes to be settled, fairly and promptly, with provision, where warranted, for a system of reimbursement and/or compensation.  

· Member States to encourage the development of independent out of court schemes for dispute resolution between postal service providers and users; 

· That complaints concerning services within the scope of the universal service which have not been resolved satisfactorily be brought to the competent national authority; and

· Member States to ensure that the universal service provider, and wherever appropriate, postal service providers that provide services within the scope of the universal service publish, together with their annual report on the monitoring of their performance, information on the number of complaints and the manner in which they have been dealt.  
Under S.I. No. 616 of 2002, which transposed the 2002 Postal Directive, complaints procedures and dispute resolution mechanisms are currently only required of the USP and postal service providers with an annual turnover greater than €500,000 (holders of postal service authorisations).  The requirement to publish information on the number of complaints is currently only required of An Post, as the USP.  

An Post’s Customer Charter (March 08) advises customers that if they are not happy with how a complaint is resolved by An Post, they may have recourse to the An Post Customer Advocate (who provides free, independent reviews of complaints), or seek assistance from ComReg, the Office of the Ombudsman or the Small Claims Court.   

Enforcement and ComReg’s role

ComReg’s functions under the Communications Regulation Act of 2002 include ensuring compliance by postal service providers with their obligations in relation to the provision of postal services.  Under S.I. No. 616 of 2002, ComReg is responsible for setting quality of service standards with regard to universal service and for monitoring the standards of the USP in this regard.  ComReg is also responsible under those Regulations for setting out guidelines for how An Post and holders of postal authorisations handle consumer complaints.  In 2007 it issued guidelines
 on complaints and dispute resolution procedures for postal service providers who provide postal services within the scope of the universal service.  

The Postal Directive requires Member States to take corrective action where necessary to ensure universal service providers meet quality standards.  ComReg’s powers in this regard were strengthened in 2008 when S.I. 135 of 2008, the European Communities (Postal Services) (Amendment) Regulations 2008, empowered it to apply to the High Court for an order of compliance, and also seek the imposition of a financial penalty on An Post for any non-compliance with directions by ComReg regarding its role as USP.  (No application has been made by ComReg in this regard to date.)

While ComReg can issue directions to ensure compliance by An Post with their obligations as the designated USP, this does not extend to non-universal services and non-postal services offered by An Post, nor to services provided by other postal service providers.  These services are however subject to normal consumer protection or commercial law.  Responsibility for consumer protection generally lies with the National Consumer Agency (www.nca.ie) and the Postal Directive recognises
 that Council Directive 93/13/EEC
 on unfair terms in consumer contracts applies to postal service providers. 

In addition, the Office of the Ombudsman can investigate complaints about the administrative actions of certain public bodies, including An Post and there is an agreed Memorandum of Understanding that facilitates cooperation between ComReg and the Office of the Ombudsman in the performance of their respective functions with a view to ensuring consistency of advice and avoiding any duplication of effort.  (To note: The Ombudsman is empowered to make recommendations only and its findings are not binding.)
6.2 Other Countries 
The Directive addresses quality of service standards in relation to universal services only.  In this regard, most Member States focus solely on measuring transit times (e.g. Denmark, Sweden, Finland and Estonia.  Hungary also sets standards for transit times, and a standard for readability of postal date stamps, which could also be considered to be related to transit times).  Some Member States however, do measure additional service aspects.  For example, the Netherlands measures the availability of service points and letter boxes. 

Also, most Member States set standards for transit times only for the USP.  This is true of the five liberalised markets: the UK, Finland, the Netherlands, Germany and Sweden.  In Sweden, Citymail, the main competitor to the incumbent Posten AB, has a significant share of the postal market, (13% of the bulk mail and 8.6% of the total letter volume)
.  There seems to be a general supposition that non-USPs will have commercial contracts with their (business) customers, and any quality obligations would be set out in their individually tailored contracts.  
Finland
In Finland the USP is required by law to report annually on the quality of service and it also is responsible for the costs of monitoring quality of service.  The audit on the other hand is the responsibility of the National Regulatory Authority (NRA).  The cost of the audit is recovered from postal service providers through the funding mechanism for the NRA.  Postal legislation does not provide for audit matters.  It provides only that the Finnish Communications Regulatory Authority publish an annual report on compliance with quality standards.

Complaint Handling and Enforcement 

UK

In the UK, Postcomm has responsibilities in relation to complaints and redress procedures. However it does not investigate individual complaints.  Instead, individuals are directed to the postal companies in the first instance, and then Consumer Direct - the government-funded telephone and online service offering information and advice on consumer issues
.  The CEAR Act 2007
 places an obligation on Postcomm to make regulations on complaint handling standards which would apply to all licensed postal service providers and enables the Secretary of State to require regulated service providers in the postal services sector to belong to redress schemes.  The scheme must be approved by Postcomm.
  The scheme, run by the Postal Redress Service
, was launched in October 2008 and applies to the services provided by a postal service provider as set out in its licence. 

There are additional steps that Royal Mail must take and it has a Postal Review Panel which handles customer complaints in the event that the complainant feels that his complaint was not appropriately dealt with in the first instance.

The UK’s draft Postal Services Bill, 2009 had proposed to replace this licensing scheme with general authorisations, and also sets out the consumer protection conditions that OfCom, the regulator, can impose on any postal service provider.  These conditions had included the handling of complaints, resolution of disputes, provision of remedies etc.
Netherlands

All postal companies must put in place complaints procedures.  The regulator has investigated some end-user complaints about the availability and number of street post boxes.

Sweden

The Swedish legislation requires Posten AB to establish procedures for dealing with complaints which are efficient and inexpensive, and publish information annually about the number of complaints and how complaints have been dealt with.  The law requires annual publication of the complaints data. 

Both Posten AB and other postal service providers are subject to complaint procedures.  When having a dispute with a postal service provider, users can get advice from consumer advisers employed by the communities.  Disputes are handled by the National Board for Consumer Complaints in an ADR (Alternative Dispute Resolution) process.  Disputes can also be brought to court.

Enforcement of quality of service in other countries

With regard to the enforcement of quality of service standards in other Member States, regulators in the UK and the Netherlands can impose financial penalties for non-compliance with quality of service standards.  Postcomm can impose financial penalties and/or make enforcement orders in the event of non-compliance by a postal service provider with a decision of the postal ombudsman.
6.3 Responses to the Department’s Public Consultation 
Many respondents (postal service providers, users, unions, political parties/representatives) thought that ComReg should have a role in regulating the quality of service provided by other postal service providers.  The main reasons given for this were to ensure transparency, comparability, and to ensure a level playing field.  An Post also suggested that continually poor quality by new entrants could damage the perception of mail and the integrity of the market.

A number of respondents however, were of the view that market forces should determine the quality of service of postal service providers other than that of An Post. One respondent noted that national regulatory authorities are not necessarily mandated under Article 16 to 18 of the Directive to assume responsibility for quality of service outside the universal service and that quality of service is already regulated by national consumer law
.  Notably this group of respondents included ComReg who pointed to the role of the Advertising Standards Authority and the National Consumer Agency with regard to complaints re misleading advertising.
ComReg also commented in its response that:

· while often the focus when it comes to quality of service is on transit times, that consumer choice should not be overlooked, in terms of choice between first class/priority (D+1) and second class/non-priority (D+2/3); and 

· while An Post remains dominant in the market, and “whilst there continues to be a significant gap between the advertised standard of service and the actual performance as measured by ComReg’s contractors there will be a continuing need to measure the transit time of An Post’s priority service”; 

· a licensing scheme would be necessary to give assurance to users of the integrity of the postal service providers and to maintain public confidence in the liberalisation process, and to control entry and exit (e.g. minimum notice).

One users group suggested that access, availability, reliability, security, etc., are also determinants of quality of service and not just delivery times.  They suggested that consideration should be given to bringing PostAim – An Post’s bulk discount service for direct mail – within the scope of universal service obligation (USO) as Ireland does not have a second class delivery service similar to most other countries and its availability (suspended at times of Referenda and Elections, and at An Post’s discretion) is an important quality of service issue for them.  (The scope of the USO is discussed in Chapter 1 of this paper.)

Some respondents suggested that care should be taken so that regulation would not create a barrier to new entrants in the market, and one suggested that to regulate more than the USP was to go beyond the scope of the Directive.

Regarding consumer protection, one respondent argued that users of postal services outside the scope of the Universal Service currently enjoy the protection afforded by the Sale of Goods and Supply of Services Act, 1893-1980; the European Communities (Unfair Terms in Consumer Contracts) Regulations, 1995 and by general contract law, together with the complaints and redress systems provided by the Consumer Protection Act, 2007.
6.4 Recommended Approach 
6.4.1 Quality of Service

In transposing the third Directive Ireland must decide what options best suit the market here, whether changes to regulatory framework are needed and how best to future proof the regulatory and legislative framework.  
To answer the questions posed about what Quality of Service standards should be measured and to whom should these standards apply, it must firstly be acknowledged that given the many natural monopoly characteristics of a postal network and the size and density of the Irish postal market, An Post is likely to remain dominant in the market for the foreseeable future.   

Experience from other fully liberalised postal markets shows that bulk mail is the first category of mail that will be switched from the USP to competitors after full market opening, so competition in the Irish market is more likely to develop here than the single piece mail market.  Quality of service of bulk mail is currently not measured here.  It is not proposed to change this as the nature of the contracts in this market segment are likely to be tailored to the specific requirements of the customers and will specify service levels required of An Post or their competitors, (potentially) lessening the need for regulatory intervention. 

It must also be acknowledged that quality of service comprises many different quality aspects (e.g. reliability: the issue of continuity where a postal service provider goes out of business is dealt with in the section of this paper on regulation), each of which might be valued differently by different stakeholders.  However, there are costs involved in measuring and monitoring standards and therefore a proportionate and pragmatic approach must be taken.
It would seem therefore that the current framework for monitoring quality of service should remain in place, i.e., transit times for single piece priority mail of the designated USP.  Ireland is not alone among Member States in focussing mainly on conveyance times, and in applying these standards only to the designated USP.
ComReg’s objective in exercising its functions with regard to the postal market under the 2002 Communications Regulation Act is “to promote the development of the postal sector and in particular the availability of a universal postal service within, to and from the State at an affordable price for the benefit of all users”.  In this context ComReg should periodically review, having consulted interested parties, whether this proposal, single piece priority mail is an adequate measure of quality of service.  Such reviews would also include analysis of whether other postal service providers provide services within the scope of the universal service, and as such should be subject to quality of service standards in order to ensure compliance with the terms of the Directive.  This would only be done after a public consultation conducted by the regulator.
ComReg to periodically review whether single piece priority mail is an adequate measure of quality of service.

ComReg also to review whether other postal service providers provide services within the scope of the universal service, and should be subject to quality of service standards

6.4.2 Consumer Complaints and Redress

It would also be appropriate to require ComReg to satisfy itself that the other requirements under the quality of service chapter of the Directive, such as complaints and dispute resolution procedures, are met.  In doing so, ComReg should have regard to both market developments and also the complimentary and separate roles of the national consumer agency and the Ombudsman.  The specifics of this (in terms of postal service providers and whether or not they have specific postal regulatory conditions imposed upon them in relation to complaints and redress schemes) are dealt with in the module concerning the regulation of postal service providers (Chapter 7). 
ComReg to satisfy itself that the other requirements under the quality of service chapter of the Directive, such as complaints and dispute resolution procedures, are met.

This proposed approach for ComReg would be consistent with the approach adopted in other liberalised sectors:- in the electricity and gas supply markets, the regulator (CER) has the legislative obligation to establish dispute and customer complaint resolution mechanisms for all parties including end-users; and in the telecoms sector the onus is on ComReg to ensure that the interests of users are promoted and the Communications Regulation Act, 2002 requires “ensuring the availability of simple and inexpensive dispute resolution procedures.”  It would seem appropriate that this responsibility be extended for its role in regulating the postal sector.  It may be appropriate to limit this to service providers in excess of a certain threshold in terms of revenue
.  
As regards the enforcement of quality of service standards, ComReg’s current powers to issue directions to the USP should be retained.  The provision set out in S.I. 135 of 2008, the European Communities (Postal Services) (Amendment) Regulations 2008, whereby ComReg can seek an order of compliance will also be retained. 
Consistent with ensuring the regulation of the market along the lines that best meets consumer interests, ComReg would be obliged to conduct periodic reviews of the market.  As part of these reviews, it would be charged with ascertaining the extent to which measuring the quality of service (in terms of transit times of single piece priority mail) of the USP accurately reflects the requirement to “ensure that quality of service standards are set and published in relation to universal service in order to guarantee a postal service of good quality.”  If the regulator proposes to amend the nature of the regulation (in terms of indicator, product scope or postal service provider) it must demonstrate the need to do so transparently and objectively and that such  amendments are proportional and non-discriminatory and necessary to ensure that the quality of service obligations with respect to the universal service are to be met.  

Only after these requirements have been clearly demonstrated could ComReg extend powers it has with respect to the designated USP(s) under S.I. 135 of 2008 to other postal service providers offering services within the scope of the universal service.  Although it would appear that the likelihood of this developing would be remote so long as An Post retained dominance in the market for single item mail
.
In keeping with the principle of regulatory intervention only where necessary or where the market is not fully competitive, ComReg should have regard to the following:  proportionality, better regulation principles and state of development of competition.

Extending the measurement of quality of service obligations to other postal service providers just like extending universal service obligations, may preclude the regulator from collecting contributions from such a service provider in the event that a compensation fund were established to finance any net cost of the USO as to do otherwise would be contrary to the “pay or play principle.”  ComReg would need to clearly demonstrate that such an approach of imposing quality standards would not be contrary to the Directive if a levy were to be imposed on such a service provider to meet the financing of USO.

The regulatory framework set out in this module should be subject to periodic review by ComReg and each review should clearly demonstrate the justification for either retaining or amending (including full repeal) the framework.
6.4.2 Consumer Protection regarding Cessation of Business by Postal Service provider
The matter of consumer protection regarding mail in the possession of a company which ceases trading as a postal service provider is addressed in the section on regulation of postal service providers (Chapter 7).
6.5 Conclusions 
It is proposed that:

· ComReg should continue to set and publish quality of service standards in relation to universal service and specifically An Post as the USP.

· ComReg should continue to monitor the quality of service of the universal service provided by the designated USP
· This would only be amended or extended to other service providers within the universal service if ComReg can clearly and objectively demonstrate the need to do so in order to effectively comply with the Directive’s requirements
· No change is proposed to the current indicator for national services, i.e., transit times for single piece priority mail, but ComReg will be required to periodically review whether this adequately reflects customer needs, having regard to the development of competition in the postal sector, international trends and to the requirement in the Directive that standards focus in particular on routing times and on the regularity and reliability of services.

· ComReg will be required to satisfy itself that the requirements of the Directive with regard to complaints procedures and dispute resolution are adequately met by all postal service providers (subject to a threshold to be decided) and that users have access to independent redress schemes.

7. Regulation of Postal Service Providers in a Liberalised Market 
The Directive sets out that the universal service should be maintained in Member States along with a number of regulatory obligations regarding price, quality and access.  How these should be enshrined in a new regulatory framework is for the Member States to decide.  This module brings together many of the regulatory issues raised in other modules and looks at how they should be addressed or set out within the framework. 

With respect to authorisations and licences the primary reasons to use them is to ensure the universal service and/or safeguard consumer protection.  A system of individual licences requires the specific approval of the issuer (the regulator) before a postal service provider may provide postal services and as such, is seen by many as potentially a more onerous system and a possible barrier to entry.  Although conditions may be attached to authorisations, they are a lighter form of regulation than licences, as prior approval is not required. 
The key questions to be addressed in this module are:

1. Whether or not a licensing regime is required, whether the present approach of requiring only authorisations should continue, or whether there should be any such requirements at all?
2. In the event that licences are deemed necessary, for what category of service provider would these be necessary and what services would fall within the scope of a licence?
3. What would be the nature of the terms set out in any licence and what terms should be set out in legislation?
4. What powers of enforcement should ComReg have in the event that the terms of a licence or authorisation are not met?
Fundamentally this comes down to how An Post and other postal service providers should be regulated and how the differences between An Post (as the designated USP) and the other service providers should be reflected in any regulatory framework.
7.1 Current Situation 
7.1.1
An Post

An Post is designated, in regulations (S.I. 616 of 2002), as the USP but requires neither an authorisation nor a licence from the regulator to provide its services.  The basis on which it does so and the regulatory obligations on it are set out in legislation, primarily S.I. 616 of 2002. 

In addition, section 12 of the Postal and Telecommunications Services Act, 1983 sets out that one of the objectives of An Post is to provide a national postal service and in so doing to meet the industrial, commercial, social and household needs of the State for comprehensive and efficient postal services.  Section 70 (and section 74) of the 1983 Act permits An Post to make schemes/secondary legislation which set out the terms and conditions, including the prices, under which they provide services.  These schemes currently are in the form of secondary legislation.  The 1983 Act does not make a distinction between services that fall within the universal service and those that are outside. Consequently, An Post may make schemes with respect to all of its services.

7.1.2
Other Postal Service Providers
There is currently a “light touch” regulatory regime in place for other postal service providers, and only those with turnovers in excess of €500,000 require an authorisation from ComReg.  Where ComReg is satisfied that an applicant can provide a postal service, it must grant an authorisation upon receipt of a written declaration that the service provider will not infringe An Post’s reserved area.  There are currently in excess of 30 such postal service providers.  The regulations (S.I. 616 of 2002) provide that the holder of such an authorisation must draw up procedures to deal with incorrectly delivered mail and the security and confidentiality of the postal service provided.  The regulations do not provide any standard to which these procedures should adhere.  ComReg does not have the power to act where procedures are inadequate.

The regulations also provide that authorised postal service providers draft procedures to deal with users’ complaints regarding loss, theft, damage or quality of service issues.  The regulations do not confer any enforcement powers on ComReg in this regard.  However, ComReg may withdraw an authorisation in the event that a service provider does not comply with the regulations.  An affected postal service provider may appeal such a decision through the courts.
7.2 Directive 
The Directive sets out a number of obligations on Member States with respect to the regulation of postal services.  It also sets out a number of options in this regard that Member States are free to implement if they are of the view that they are required and attaches a number of qualifying criteria to such options.

The Directive (Article 9) makes a distinction between possible regulatory obligations on those who provide services within the universal service and those falling outside it. 

7.2.1
Services outside the Scope of the Universal Service

Member States may introduce an authorisation scheme for services outside the universal service to ensure the “essential requirements” are met.  Essential requirements are the general non-economic conditions that may be imposed by Member States on the supply of postal services.  These include the confidentiality of correspondence, the security of the network as regards the transport of dangerous goods, respect for the terms and conditions of employment, social security schemes, laid down by law, regulation or administrative provision and/or by collective agreement negotiated between national social partners, in accordance with Community and national law.  Other conditions are, where justified, data protection, environmental protection and regional planning.  
Currently, in Ireland, the regulations provide that essential requirements apply only to a USP.  ComReg monitors An Post’s compliance with the essential requirements.  However, as part of the authorisation process, all postal service providers must make a declaration that they shall draw up procedures to deal with incorrectly delivered mail within, and the security and confidentiality of, the postal service provided.  These procedures must be submitted to ComReg within six months of the declaration.  Subject to an appeal, ComReg may withdraw the authorisation if it considers that a holder has failed to comply with the declaration or that specific regulation.  There are however, no standards set out in the regulations to which the procedures must comply.
7.2.2
Services within the Scope of the Universal Service

For those services that fall within the scope of the universal service, a Member State may introduce authorisation procedures, including licences, in order to guarantee compliance with the essential requirements and to ensure the provision of the universal service.
Only a designated USP may have its authorisation/licence made subject to universal service obligations.

Other postal service providers who provide services within the universal service may have an authorisation with the following obligations where necessary or appropriate:
— obligations regarding the quality, availability and performance of the relevant services,

— an obligation to make a financial contribution to a compensation fund

— an obligation to contribute to the operating costs of the regulator

— an obligation to respect working conditions laid down by national legislation. 
The Directive prohibits Member States from implementing a licensing regime to act as a barrier to market entry.  Consequently licences may not:

“— be limited in number,

— for the same elements of the universal service or parts of the national territory, impose universal service obligations and, at the same time, financial contributions to a sharing mechanism,

— duplicate conditions which are applicable to undertakings by virtue of other, non-sector-specific national legislation,

— impose technical or operational conditions other than those necessary to fulfil the obligations of this Directive.” (Article 9, as amended by 3rd Directive)
Any authorisation or licensing regime must be “transparent, accessible, non-discriminatory, proportionate, precise and unambiguous, made public in advance and based on objective criteria.  Member States shall ensure that the reasons for refusing or withdrawing an authorisation in whole or in part are communicated to the applicant and shall establish an appeal procedure.” (Article 9, as amended by 3rd Directive)
The Commission’s View

The European Commission’s view
 is that licences should only be applied if such an approach would be appropriate for:

· safeguarding transparency

· market monitoring

· fostering competition, and would 
· be consistent with the spirit of triggering market entry. 

The Commission has articulated that best practise with respect to authorisation and/or licensing must ensure that: 
· conditions are based on objective needs

· must be proportionate 
· overregulation is avoided

· there is legal certainty and transparency

· there are no “creative” conditions, no “pay and play obligations” 

· there is no administrative burden

· market entrance barriers are avoided/eliminated
In effect authorisations/licences are a regulatory option rather than an end in themselves and Member States are under no obligation to introduce them.  If a Member State opts for such a regulatory tool, it must not use it to create or maintain market entry barriers.  In addition, it must adhere to the principles of transparency, necessity, non-discrimination, proportionality, objective justification as set out in Article 9 of the Postal Directive. 

Article 22a of the Directive sets out that postal service providers provide all the information necessary (including financial information and information concerning the universal service provision) so that regulators can ensure conformity with the Directive or decisions made in accordance with it.  Regulators may also require information for clearly defined statistical purposes.
7.3 Other Countries 
The Directive sets out that licensing regimes are a possibility but are not an obligation and it is important that they do not introduce regulatory barriers to entry or represent unfair administrative burdens.  
The Directive’s stipulation that licensing and authorisations may be introduced “to the extent necessary” (Article 9.1) means that the need to introduce licences and authorisations will necessarily vary across Member States (depending on national laws and the state of development of the markets) and is also likely to evolve within each Member State over time. 
As one would expect, there is a range of approaches across the EU to licensing of postal services and a large number of countries (inter alia Bulgaria, Cyprus, Czech Republic, Denmark, Estonia, Finland, Italy, Slovakia, Sweden) have decided to make use of the option to make the granting of a licence subject to universal service obligations.  In most cases these obligations are merely formalities, e.g. in Sweden the most common reason for a licence being refused is that the applicant’s operations are not considered to be postal operations.  In other countries however, licence requirements include the obligation to provide a universal service (Bulgaria, Estonia, Finland, Romania) or delivery of services in at least two distinct geographical regions with a mix between profitable and less profitable areas (Hungary)
.  The different approaches are set out in the following table:

	Type of authorisation
	Member State

	No authorisation procedure
	Czech Republic, Netherlands

	General authorisation
	Austria, Denmark, Ireland, Slovakia

	Individual licence for some or all letter-post services within universal service
	Germany, France,  Poland, Sweden, UK

	Individual licence for all universal services
	Belgium, Bulgaria, Cyprus, Estonia, Spain, Finland, Greece, Hungary, Italy, Lithuania, Luxembourg, Latvia, Malta, Portugal, Romania, Slovenia


Source: Ecorys (2008)

UK

A licence enables, but does not require the delivery of addressed mail in the UK (no licence is needed to offer international outbound mail services).  Royal Mail requires a licence and was originally granted one in 2001
.  The Postal Services Act 2000 does not specify what is included in the licence but sets out that it “may include such provisions as [Postcomm] considers appropriate” (s. 3(3)).  The licence sets out conditions that the company must meet with respect to inter alia:

· General universal service obligations

· Quality of service standards

· Measures to protect the integrity of the mail

· Access to Royal Mail’s postal facilities

· Complaints handling

· Price control mechanisms and the services to which they apply

· Information that must be supplied to the regulator 

The current UK licence framework was introduced on 1 January 2006 and was amended on 16 January 2008.  This framework currently applies to all postal service providers, but with additional requirements on Royal Mail as the dominant supplier.  These special requirements include strict price and quality controls.  The licensed area covers most types of mail (excluding unaddressed mail) weighing less than 350 grams or costing less than £1.  As of 2008 there were 22 licence holders. 

License requirements for postal service providers other than Royal Mail include conditions relating to the assurance of interoperability between postal service providers (Common Operational Procedures).  There are 11 such conditions.  The Common Operational Procedures govern this in detail, including prices to be charged for retrieval and repatriation.  The procedures are designed to deal with any off-course mail and cover all mail carried pursuant to a licence by any licensed postal service provider.
The applicant for a standard licence must set out the arrangements he proposes to implement to ensure that funds are available, or arrangements are in place, to ensure that mail he has collected or received is delivered in the event that he ceases to be a postal service provider.  A condition of a licence is that the holder must endeavour to give not less than three month’s notice to the regulator if he intends to cease operations
.

In January 2008, the licensing framework was amended with a view to encouraging small and medium-sized service providers into the market.  Key features of the amendments were:

· the removal of the annual fee (formerly £1,000) for all licensees with a turnover of less than £10 million per annum within the licensed area 

· the reduction of the application fee from £1,000 to £50 for all applicants 

· the removal of the requirement for applicants to provide, as part of the application process, information on exactly how they would comply with Postcomm's mandatory mail integrity code, and 

· the removal of the requirement to provide a financial guarantee.  

It would appear reasonable to infer from these amendments that the UK authorities took the view that the previous framework imposed too high a burden on applicants and was acting as a barrier to entry.

The new legislation going through the Houses of Parliament
 in the UK proposes that all postal service providers may, having registered with the Regulator, offer postal services without the need for a licence or authorisation.  The legislation also sets out that the Secretary of State, following consultation with the regulator, may make regulations requiring all postal service providers to notify the regulator before they conduct business as a postal service provider.  The regulator, Ofcom, may decide to impose certain regulatory conditions on postal service providers. 

The regulator may designate a USP if necessary to provide the Universal Service.  It may impose the following conditions as part of the designation:
· USP conditions – if necessary to secure the universal service – may include pricing control for the US or part thereof

· Publication of Performance Information

· USP Access Conditions

· USP Accounting conditions

The regulator may also impose conditions on persons who provide postal services within the scope of the Universal Service:

· General Universal Service conditions – those conditions that the regulator considers necessary to secure the US, and the need to contribute to a compensation fund and to recover administrative costs of the regulator.
And on postal service providers generally:

· “Essential conditions”
 to every postal service provider, or to every postal service provider of a particular description
· General Access conditions
· Consumer protection conditions

The draft legislation permits all postal service providers to make schemes in relation to any or all of the postal services that they provide.  Previously it was only Royal Mail (as the universal service provider).  The schemes cover the charges for the services provided as well as the terms and conditions.  The postal service provider must notify the regulator and consult on the scheme and the regulator may make directions to the postal service provider to amend a scheme.  Such directions must be consulted upon.  
The draft UK legislation provides that the clauses in its Postal Services Act, 2000 which deal with the exclusion of liability for the universal service provider are to be extended to the services provided by other postal service providers under a scheme.
Sweden

The Swedish postal market has been liberalised since 1994 and as of 2007 there were 33 postal service providers but almost all were tiny, local operations in niche markets.  Only one could remotely be considered a competitor to Posten AB.  That company - CityMail - specialises in business bulk mail
.  A postal company requires a licence in order to provide addressed mail services up to 2kg in envelopes.  Licences are also required for postcards and individually addressed newspapers, periodicals and magazines.  The conditions attached to a licence include requirements on reliability and guarantees on the personal integrity of the recipient and sender.

The legislation provides that a licence holder may be bound to provide a universal service. However Posten AB is the universal service provider and will be for the foreseeable future.  A licence holder may get access to competitors’ PO boxes.

The regulator’s policy has been to issue a licence upon request if there are no formal reasons not to do so.  The most common reason for not issuing a licence has been that the regulator has deemed that the applicant did not require one.

Denmark

Postal service providers must register with the regulator if they wish to offer postal services for items weighing less than 20 kg.  At registration they must indicate the services to be offered and must also indicate:
• Name and address;

• The company’s legal form;

• Registration number;

• Name, address and identity number of the person/persons authorised to sign on behalf of the company.
Registered postal service providers are also required to supply the regulator with information on postal services on request.  There is also an obligation on registered service providers to safeguard the confidentiality of mail items.
The Netherlands

While a postal service provider does not require a licence to provide a postal service, it must register with the Regulator.   The authorities in the Netherlands are of the view that customers with buying power will punish under-performance by a postal service provider.

Germany

A licence/authorisation is required for any person who wishes to carry, on a profit-oriented basis, letter-post items weighing less than 1kg.  The postal service provider must comply with a number of specific requirements (e.g. employment conditions
).  Providers of other postal services (e.g. parcels) must register.  In the years before full liberalisation, almost half of the competitors operated on the basis of a “D-licence” for higher quality and value added services within the price and weight limits of the reserved area (low weight, time sensitive, transactional mail) and at the end of 2007, around 850 companies were active in letter mail delivery.

The cost of acquiring a licence is €350 for an individual or €700 for a legal person.  The law provides that a licence shall only be denied when:

· the applicant is not in possession of the efficiency, reliability or specialised knowledge required to exercise the licence rights;

· public safety or order would be endangered by the start-up of an activity subject to licence;

· the applicant fails to meet the basic working conditions common in the licensed sector.
The regulator may oblige a licence holder with a dominant position to provide a universal service.  Where there are a number of dominant players, one or more may be required to provide the service.  Licence holders may also be required to make contributions to a compensation fund in proportion to its market share in terms of sales.

Estonia

A licence is required for the provision of services within the universal service area and a licence holder must provide part, or all, of the universal service throughout the licensed area.  Since 2006, Estonian Post has been the only designated universal service provider.   Competition is weak in the segment for items of correspondence and Ecorys is of the view that one of the main reasons for this is the licensing regime.
Given the wide range of approaches adopted across the EU to date, the experiences of other Member States are not necessarily suitable for use in an Irish context.  The evolving nature of the market and regulation across the EU also reinforces the importance that the framework being proposed for now and the immediate future should be subject to regular reviews.
7.4 Responses to the Department’s Consultation 
A number of respondents requested that an authorisation/licensing scheme be put in place for all postal service providers - the logic being that such a licence would be of benefit in maintaining customer confidence in the market and would help in maintaining the integrity of mail.  It would also help to protect the industry against the threat of “rogue” companies by ensuring that minimum standards are met.

Some respondents questioned the validity of requiring an authorisation regime and others expressed a preference for licensing to protect the “reputation” of the sector and engender consumer confidence.  

Two industry respondents argued the point that those service providers offering services that fall outside the Universal Service should not be obliged to have an authorisation/explicit permission from the regulator.  Currently all postal service providers that have a turnover in excess of €500,000 are required to have an authorisation from ComReg and these service providers are required to pay a fee that contributes to the operating costs of the regulator. 

In support of this view, it was argued that there is no legal basis for requiring an authorisation of postal service providers which are outside the Universal Service as other legislation such as, inter alia, the Data Protection Act, Transport of Dangerous Goods by Road Act, and employment law all apply.  The question of how the regulator will be funded in a liberalised market is one which will need to be addressed later. 

Some of the postal unions argued for a regulatory framework that ensures a level playing field and that this should be reflected in any licensing arrangements.  Reference was made to recital 16 of the Directive whereby Member States are to take into account social considerations when preparing for the liberalised market.  The unions argued that issues such as collective bargaining, employment standards, national pay awards, social policy and industrial relations best practise should be considered in this context.
ComReg suggested that in the interests of assuring users of mail integrity that a licensing regime be implemented for all service providers within the Universal Service.  Another respondent, a postal service provider, made the argument that a licence would be a benefit to new entrants or those postal service providers currently providing services outside the reserved area, as it would “afford customers comfort” in relation to the types of companies they would be dealing with.  
One postal customer also requested that licences be required for all service providers within the universal service.  An industry respondent made a similar argument stating that the authorisation scheme should extend to all postal service providers with obligations to maintain mail integrity schemes, ensure confidentiality and security. 

A number of other respondents requested that a light touch regulatory regime continue to be in place and that authorisations be issued as before, except for the provisions in relation to the reserved area which will be removed from 1 January 2011 onwards.  An argument was also made for a sunset clause to be implemented with respect to regulation.
7.5 Recommended Approach 
The Directive distinguishes between services that fall within the scope of the Universal Service and those that are outside and consequently there would appear to be a need for a different form of regulation to apply to the two categories of postal service.  

7.5.1 All Postal Service Providers (including those providing services outside the Universal Service)
The Directive sets out only two obligations that apply to all postal service providers both within and outside the universal service:
i. To provide statistical information to the regulator

ii. To have a complaints procedure in place

Neither of these requirements would appear to require, prima facie, a licence/authorisation system to be implemented and can be set out in legislation.  
The Directive also permits a Member State to introduce an authorisation to the extent necessary to guarantee compliance with the “essential requirements”.  The essential requirements would appear to be adequately covered by other pieces of Irish legislation.
  Therefore there would not appear to be an obvious need to explicitly place an obligation requiring such compliance on all postal service providers. 

However, in order that a regulator can collect statistical information from postal service providers, it must be aware of their existence in the marketplace.  

For this to occur it would be prudent to have a requirement for all postal service providers providing services both within and outside the universal service to register with the regulator and failure of a postal service provider to notify ComReg would be an offence. 

Information to be furnished to the Regulator on Registration/Notification
It is proposed that the legislation will require all postal service providers (both inside and outside the universal service) to register/notify the regulator of the nature of their services along with commencement date (for new entrants/services). 
The notification/registration process would be similar to that set out for the communications sector in the European Communities (Electronic Communications Networks and Services) (Authorisation) Regulations, 2003, S.I. 306 of 2003 and would require the company to provide biographical data (name, address etc.) and also a description of the services that it provides, or intends to provide, including the geographic coverage of those services and approximate commencement date.  The legislation would also set out that any changes in the services to be provided would also be required to be brought to the attention of the regulator by way of notification.

In addition, all postal service providers would be required to provide the information required by ComReg to ensure conformity with the Directive and any decision it needs to make pursuant to the Directive and for statistical purposes.
  

For Discussion: The current regulations provide that only postal service providers with a turnover in excess of €500,000 require an authorisation from ComReg.  A similar approach might be appropriate now.  Perhaps a distinction needs to be made so that not all classes of postal service provider require registration so that the Regulator can focus on the key market players.  Views are sought in this regard. 
7.5.2 Services within the Universal Service

Quite clearly there is, and will continue to be for some time yet significant differences between An Post and other postal service providers in terms of scale and the services provided.  This points to the requirement for a nuanced form of regulation for the postal sector and the universal service in particular
. 

An Post/Designated Universal Service Provider(s)

As discussed in the modules dealing with universal service provision and scope (Chapters 1 & 2), the high level goals of the universal service will be set out in primary legislation but the precise details of the universal service – including the products that fall within the scope of the universal service – will be set out elsewhere.  It is not proposed to amend the legislative provisions relating to An Post’s objectives, as set out in the Postal and Telecommunications Services Act, 1983
.

It would seem to be appropriate to set out the universal service terms and conditions (e.g. product scope, quality targets, price controls, complaint handling, measures re the integrity of mail, etc.) in a licence that An Post as the universal service provider would hold from ComReg.  

An Post to operate with licence setting out the precise details of the USO.

The advantage of having a licence system is that it sets out clearly and transparently the terms and conditions of operating a certain type of postal business and also affords the regulator some degree of flexibility in policing a postal service provider’s compliance with those conditions, e.g. non-compliance with different aspects of the licence would attract differing responses proportionate to the extent and effect of the non-compliance.  In addition, making alterations to a licence term would be easier than altering terms and conditions set out in legislation.  This would be of relevance with respect to the precise products that should be considered to be part of the universal service. 
Whilst Article 9 of the Directive states that licences should not be limited in number – in effect this means that Member States may not use licences as a means of preventing market entry – the intention of limiting a licence requirement to the designated universal service provider(s) is not to act as a barrier to entry but is the means for setting out the regulatory obligations on the universal service provider.  As such, it does not preclude market entry to any part of the postal market.

7.5.3 What should be set out in the Designated Universal Service Provider’s Licence?

The terms and conditions that would be subject to regulation should be set out in the licence.  Wik (2005)
 supports the view that it would be unnecessary to attach conditions of quality, availability and performance with respect to products for which a postal service provider faces competition.  Therefore the licence should concern itself primarily with the terms and conditions that apply to the provision of those products and services requiring regulation – in all likelihood the single piece priority mail and related products - and would include provisions regarding product scope, quality targets, price controls, complaint handling and measures regarding the integrity of mail. 

In the event that competition develops within the universal service, ComReg would then ascertain whether or not, in its view, such competitors should also be designated as universal service providers by the Minister in order to safeguard the universal service
.  In the event that another postal service provider were to be designated in order to safeguard the universal service, they would be subject to a licence with the appropriate terms and conditions attached.  There could, for instance, be no overlap between the elements of the universal service that each postal service provider has been designated to supply (e.g. regions or products).

7.5.4 Powers of An Post to make legislation
Were Ireland to adopt a similar approach as to that proposed in the UK, it would mean extending the legislative power that An Post has to make schemes/secondary legislation to other postal service providers with a role for ComReg in approving such schemes.
However, it does not seem appropriate for the State-owned postal service provider (or indeed any postal service provider) in a fully competitive market to have such power.  In this regard, it should be noted that Telecom Éireann’s power to make secondary legislation was repealed in 1999 by the Postal and Telecommunications Services (Amendment) Act.
 

Therefore it is proposed that the sections (70 & 74) of the 1983 Act which confer on An Post the power to make schemes with the status of secondary legislation should be repealed.  

7.5.5 Other Service providers inside the universal service (but not designated Universal Service Providers)
The Directive states that Member States can introduce licences to ensure universal service and guarantee compliance with the essential requirements.  As regards ensuring the universal service, An Post, as designated USP, will continue to be under a legal obligation to meet it.  
An Post will also for the foreseeable future, in all likelihood, be the dominant player for the provision of certain services that fall within the definition of universal service and this will almost certainly be true for the letter-post market.  It is also important that, at the nascent stages of competition and in the context of how difficult it is likely to be for the development of competition, barriers to entry are not placed on potential competitors
.  
The need for a licensing regime beyond An Post to ensure the universal service is not apparent at this stage.

7.5.6 Could there be other reasons to introduce a licensing scheme for other service providers within the universal service?

It is important for Ireland’s competitiveness and for regulatory clarity and efficiency that the regulatory framework avoids the duplication of regulations and obligations and minimises the regulatory burden on businesses.  Therefore, no obligations that are provided for under other laws should be imposed under postal regulations.  In this regard, the “essential requirements” would already appear to be adequately dealt with in other legislation.  Also, although the Directive permits an authorisation or licence to be made subject to employment conditions, Irish labour conditions are adequately dealt with in employment legislation and postal legislation/licensing would not be the appropriate vehicle to address the terms and conditions of employment in privately owned postal organisations. 

The argument for using a licensing or authorisation regime to build consumer confidence in a competitive market is far from convincing.  As is argued elsewhere, competition is, in the first instance, likely to develop in the parts of the market serving large mailers who would have the ability and resources to investigate potential postal service providers and the bargaining power to ensure that only “trustworthy” or reliable providers survive.  Although it has to be acknowledged that a company going out of business at the earlier stages of competition
 would have one of the more significant adverse effects on consumer confidence in the viability of alternative postal service providers.  However a licence (a legal document) will not prevent such an event from occurring.
The argument therefore, that licences should be required of all other postal service providers within the universal service is not convincing at present.  Equally it does not follow that just because a service falls within the scope of the universal service that it would automatically require an authorisation or that this authorisation would be subject to regulatory requirements inter alia: universal service obligations (USO), quality requirements, funding the universal service. 

7.5.7 Regulation should evolve to reflect the state of development of the market
Markets evolve and there is a possibility that the delivery of the universal service could be provided by a number of postal service providers.  Ireland should therefore retain the Directive’s flexibility to extend certain obligations to other postal service providers within the universal service. 
WiK argues that the benefits of an authorisation outweigh those of a licence because of the latter’s potential to act as a barrier to entry.  Therefore, it is proposed that there would be a requirement for an authorisation with obligations for those postal service providers, other than An Post, providing services within the universal service only to the extent necessary to ensure compliance with the requirements of the Directive (essential requirements and universal service).  In this regard, so long as the Minister has designated a universal service provider, no regulatory conditions relating to the five day clearance and delivery of mail or national coverage shall be imposed on other service providers. 

ComReg would be required to demonstrate the requirement for each regulatory condition it deemed necessary to assign to each category/class of postal service provider.  In this regard, it would be required to demonstrate how these obligations are not adequately covered by other legislation. 
It may be prudent to retain a threshold so that the regulator can keep its focus on the more significant service providers within the universal service. It is also possible that different categories of postal service provider within the universal service could require different sets of obligations.
For Discussion: Views are now sought on the appropriateness of the current threshold of €500,000 annual turnover in terms of the size of company on whom ComReg may impose obligations.
The legislation will set out that the criteria that ComReg would use to establish the need to impose obligations in order to ensure the universal service, protect users or promote competition: e.g. size of company in terms of delivering the universal service. 

7.5.8 Nature of the Obligations that may be imposed
As to imposing an obligation on a postal service provider, an approach similar to that set out in the telecommunications regulations (S.I. 306 of 2003) may be instructive.  Adapting such an approach for the postal sector would mean ComReg could specify the conditions that may apply to a postal service provider of such class or type as it may specify. 
The legislation would set out the conditions from which ComReg could choose.  This list would in effect set the parameters for ComReg.  In essence they are a set of obligations needed in part or in whole to ensure the universal service.  The list of obligations would include:

· contributing to a compensation fund/collecting from users of certain universal services 
· contributing to the operating costs of the regulator 
· quality of service 
· procedures to protect the integrity of the mail 
· procedures to handle mail forwarding/re-direction
· complaints procedure to a standard approved by the Regulator 
· membership of a redress scheme

Any attachment of conditions to the general authorisation or non-application of conditions to undertakings of such class or description as may be specified by the Regulator would need to be objectively justified in relation to the postal network or service concerned and could only be done on a non-discriminatory, proportionate and transparent basis.

The need to impose obligations on postal service providers would be subject to continual review (perhaps every three years).  After each review ComReg would be required to justify to the satisfaction of the Minister, following a public consultation, its decision with respect to the obligations, i.e. retaining, extending (to other service providers) or removing them.  

7.5.9 Funding of the Regulator
Per the Directive, only postal service providers offering services within the universal service could be required to contribute to the running costs of the regulator or be required to contribute to the financing of the universal service in the event that Ireland were to establish a compensation fund to that end.  It is proposed that any such contributions would be proportionate to the market share (or other such appropriate metric) that the service provider had of the universal service.

For Discussion: should a threshold in terms of turnover be considered when it comes to contributing to the regulator’s operating costs? Does the current threshold of €500,000 suffice?
7.5.10 Provisions relating to the cessation of business by a postal service provider

Under ordinary contract law, when a service provider goes out of business the company would be placed under receivership/a liquidator who would then attempt to discharge the company’s obligations to its creditors.  In such an instance, the senders of the mail would be (unsecured) creditors and the mail would either be delivered or returned to them and they could place a claim against the money paid.  
No change in the law is proposed for postal service providers outside the scope of the universal service which have individual contracts with customers (e.g. express and courier services).
Postal service providers within the Universal Service
Clearly legislation can not prevent a company ceasing to trade but it could require that the market place is fully informed of a company’s intention to cease trading thus affording customers a degree of protection and the opportunity to seek out alternative postal service providers. 

Therefore it would seem appropriate that a postal service provider offering services within the scope of the universal service would, as is the case in the UK and New Zealand, be required to provide ComReg with notice of its intention to cease trading as a postal service provider
. 
For Discussion: What would be a suitable notice period to be given to ComReg?  Perhaps three months?
There may however be a need to put in place obligations to ensure that postal items forming part of the universal service are delivered to their intended recipients in the event that an alternative service provider within the universal service ceases to trade.  

For postal items collected by a postal service provider who uses the delivery segment of An Post’s network, it is proposed that these would be catered for in an obligation/term of any access agreement with An Post, and would be delivered by An Post.
For Discussion: What happens in the event that a company, which provides a postal service within the universal service but doesn’t rely on An Post for any part of the service, ceases trading? Would a Memorandum of Understanding suffice? An MOU agreed by postal service providers and ComReg?  

1. No regulatory provisions required? i.e. an operational risk of doing business in the marketplace?

2. Who would own such post? The sender or the recipient?

3. Should there be power for ComReg, with the concurrence of the Minister, to issue “emergency” directions to An Post to deliver mail/a direction to the liquidator to deposit mail to An Post? Would such an approach be proportionate? Would it be in the interests of users or would it be a “subsidy” to other service providers – i.e. an appropriation of their business risk by the State? 
4. If so who would pay? Should cost be part of the postal levy? Or should this be considered to be part of USO and a benefit to An Post’s brand? 

5. What happens if there is a split between postal items that fall outside the universal service and those that fall within?

6. Are the procedures described in regulation 15(1) (Complaint and Dispute Resolution) sufficient or should we amend to reflect undelivered mail?

7.6 Enforcement/Penalties 
In the event that a licence holder is in breach of a term of its licence, ComReg would be in a position to issue a direction to such a licence holder to comply with the terms of its licence.  In the event that the licence holder fails to comply with such a direction, ComReg could apply to the courts for an order to seek compliance, and the application may include an application for an order to pay a financial penalty.  If the licence holder is in breach of the law (postal) or becomes insolvent, his licence/authorisation could be revoked.  An affected service provider would have the right to appeal such a decision along the lines currently set out in the 2002 regulations (SI 616 of 2002).
The current regulations provide that a postal service provider (with a turnover in excess of €500,000) who does not obtain an authorisation from ComReg is guilty of an offence and is liable on summary conviction to a fine of up to €3,000.  A similar approach should be adopted for those postal service providers who fail to notify ComReg.
7.7 Conclusion 
· All postal service providers (subject to an agreed threshold) to notify ComReg of the postal services being provided, and the intended commencement date.  Notification to be given where a postal service provider intends to change the nature of its services or intends to cease trading as a postal service provider.
· All postal service providers to be obliged to supply ComReg, on request, with the statistical information required to comply with the Directive. 

· All postal service providers to confirm that they are members of an alternative dispute resolution scheme for the services they provide within the universal service.

· Before ComReg imposes obligations on postal service providers within the universal service, it must clearly demonstrate why such an obligation is needed.  The legislation is to set out the nature of the obligations.  Threshold (in terms of revenue) to apply. 

· An Post’s power to make schemes/secondary legislation to be removed.
· An Post to operate with a licence setting out the precise details of the USO (products, price regulation, quality, funding the regulator).
8. Barriers to Entry 
The most significant barrier to entry, i.e., the area of the postal market which is legally reserved for An Post, will be removed with the transposition of the Directive.  However, the removal of this barrier alone may not automatically result in competition, as other barriers to entry may also exist.

In this regard the experience of two other EU postal markets may be illustrative.
8.1 Other Countries 
Finland

In Finland, a country with a liberalised market since 1993, there is in effect no competition
.  This would appear to be principally due to the licensing regime in place where new entrants are required to meet the universal service or contribute 20% of their turnover in lieu.

Sweden

In Sweden, Posten AB, the incumbent, has a 90.7% share of the addressed mail market.  Citymail, its main rival, has 9%.  Sweden has a high level of urbanisation (84.2%) compared to Ireland (60.5%). City mail, in 2006, covered 44% of the households in Sweden with its operations in Stockholm, Gothenburg and Malmo.  Citymail has had operations in Sweden since 1991 but has only recently returned profits.  Additionally, Citymail incurred very significant levels of losses for a sustained period of its operations (indeed it was declared bankrupt in 1992 the year after its incorporation) thus implying the requirement for a cash-rich owner to fund breaking into the market (or parts thereof).  It is important to bear in mind that whilst the Swedish market had barriers to entry, VAT-exemption for the incumbent was not one of them. 

Until July 1999, over six years after liberalisation, Sweden operated a system of voluntary agreements regarding access to postal infrastructure.  This arrangement proved to be unsatisfactory and, according to Ecorys (2008), “the Swedish experience shows that competition was unable to develop before issues of address changes, mail redirection and access to post office boxes were resolved.”  That is, without addressing some of the other regulatory barriers to entry, removing the legal barrier to competition was not sufficient to support the development of a competitive postal market.

The Swedish regulator, in 2007
, concluded that one of the most important lessons to be learned from the Swedish experience is the necessity of equal terms of access for all postal service providers to the postal infrastructure.  It was also of the view that relying solely on competition rules (ex post regulation) may not be best suited to manage the transition to competition.
8.2 Responses to the Department’s Public Consultation 
The Department’s public consultation sought views on potential barriers to entry and how they could be addressed.  The respondents identified a number of barriers to entry or barriers to the development of competition in the letter-post markets.  The barriers to entry identified were either structural/systemic or regulatory.  (See Appendix 4 for an overview of the responses to the consultation).  The views seem to support the findings of a report
 for the European Commission that placed Ireland in a category of countries where competition was less likely to develop.  The barriers that are economic or structural, include an incumbent’s brand strength or customer loyalty and trust and the fact that very often the incumbent benefits from economies of scale and scope that make it more efficient than other postal service providers.  These are not easy to address and indeed should probably not be addressed by Government. 

Economic and Structural

In summary the key barriers in this category were identified as relating to Ireland’s demographics, namely:

· Ireland’s island status and small size 

· large rural population 

· low population density

· small size of Irish market 

· relatively small industrial base

· one of the lowest mail volumes per GDP (one of the lowest per capita receipts of mail in EU).
Respondents suggested that these realities should be reflected in the regulatory framework.

Other barriers identified related to advantages enjoyed by An Post:
· its dominant and ubiquitous presence in the postal market 
· its brand
· Economies of scale, scope and density which facilitate An Post to operate at lower unit costs than smaller firms
· Its ability to use rebate discount schemes to foreclose market.
A possible Government “solution” to market dominance – and one which has been adopted in the electricity market and is being considered in telecommunications as part of an EU review (albeit as an option of “last resort”) - would probably involve considering structural separation of An Post between the collection & sortation elements and the delivery aspect where An Post is likely to retain a near-monopoly for the foreseeable future.  
However, such an approach ignores the evolving nature of post.  For example, had such an approach been adopted twenty years ago, the separation may have taken a very different form with sortation and delivery being bundled together.  Advances in technology now mean that large mailers can print their mail in delivery route order and in various locations and thereby bypass the need to send it to be processed at a mailing centre.  (These changes are depicted in Appendix 2 on value chains.)  It is possible that the nature of mail delivery could change in the future in line with the changing needs of postal customers and in such a way that would make such a separation unworkable.  
Consequently, structural separation is not an option – and was not suggested by any of the respondents - and no Member State has attempted to do this.  Although in the UK, in 2006, Royal Mail established Royal Mail Wholesale as a separate business unit to manage the company’s relationship with all of its large customers, including other service providers.

The best course of action, therefore, is to put in place a framework of regulation that permits competitors to enter the market and through innovation and competition win market share.

Legislative/Regulatory Barriers

VAT Exemption

The VAT exemption for postal services is one of the more significant barriers to the development of competition in that it effectively ties VAT-exempt senders of post to An Post.  Such VAT-exempt customers include the financial institutions, charities and Government departments.  By way of example, the top seven Government departments and agencies in terms of sending post spent a total of almost €40 million on postal services in 2008.

Current

All of An Post’s services that fall within the universal service are VAT exempt.  This is consistent with the VAT directives.  The VAT exemption would appear to be a significant barrier to entry to the postal market, and exemption effectively ties in other VAT exempt mailers to An Post.  The European Court of Justice (ECJ) made a ruling earlier this year in a case brought by TNT Post UK Ltd against the UK with respect to the application of VAT exemption to postal services. 

The judgement was that the VAT exemption must cover postal service providers, whether they are public or private, who undertake to provide, in a Member State, all or part of the universal postal service.  It does not apply to supplies of services or of goods incidental thereto for which the terms have been individually negotiated.  An Post’s treatment of VAT is consistent with the court’s judgement.

The judgement still leaves a number of issues unanswered, or at least requiring further clarification:

· The judgement would appear to apply to those postal service providers that have been designated as a universal service provider.  In the event that there is no designated universal service provider, would it follow that the exemption would apply to all postal service providers for the services they provide within the universal service?

· Article 7(1) of the Postal Directive provides that “Member States shall not grant or maintain in force exclusive or special rights for the establishment and provision of postal services.”  Could this present a difficulty for a Member State if it chooses to designate a universal service provider as doing so would certainly appear to confer VAT exemption status.  The Judgement also states that “services supplied by the public postal services for which the terms have been individually negotiated cannot be regarded as exempted under Article 13A (1)(a) of the Sixth Directive.”  Does this mean that bulk mail contracts would not be VAT exempt?  What would happen, where within the "universal service" prices are set, not individually but in general for all customers fulfilling certain conditions (for instance, a minimum amount of mail to be delivered within a certain time frame).  While in this situation the lower price has not been negotiated "individually" it is clear that the conditions set for access to that lower price will be met only by certain business customers. 

Answers to these questions would be required before the issue of VAT on postal services can be addressed.  This may be discussed in Brussels during the Swedish or Spanish Presidency.

Postcodes

Some respondents highlighted the absence of a postcode as a barrier to the development of competition.  The Government has recently agreed to implement a postcode model.

Access to Postal Infrastructure

Elsewhere in this paper the issue of access to the An Post delivery network (downstream access) is discussed.

There are other elements of An Post’s infrastructure to which access could have a positive effect for the development of a competitive postal market or in the absence of such access would act as a barrier to the development of competition.

The Directive (Article 11a) sets out that Member States shall ensure that “transparent, non-discriminatory access conditions are available to elements of postal infrastructure or services provided within the scope of the universal service, such as postcode system, address database, post office boxes, delivery boxes, information on change of address, re-direction service and return to sender service” where such access would be necessary to promote competition and/or protect the interests of users.  
In the consultation, An Post suggested that it will develop operational codes with other industry players to address this and highlighted the need for some co-operative mechanisms to deal with issues such as redirection and perhaps using a fee-based model which the company stated has been used elsewhere successfully.

It would certainly be preferable for the market to arrive at its own solutions for such access but as discussed earlier, this was an issue that needed to be addressed through regulation in Sweden.  The approach for Ireland should be similar to that proposed for downstream access:

The regulatory framework should set out address access for competitors to An Post’s infrastructure (PO boxes, mail forwarding etc).  Where the parties are unable to arrive at a workable solution (mail forwarding and re-direction), provision should be made in the framework for ComReg to intervene, particularly when it can clearly demonstrate that this access is required to meet user interests or to develop competition. 
Other “legislative”/regulatory barriers

The Department is also conducting an extensive review of existing postal legislation with a view to determining whether or not they are compatible with a fully liberalised market.  Some of these provisions include:

· An Post’s power to make schemes (secondary legislation) to set out the terms and conditions attached to the provision of its services

· An Post’s exemption from Section 39 of the Sale of Goods and Supply of Services Act, 1980.

· An Post’s power to bring summary proceedings for offences under postal legislation.

As to the potential barriers to entry posed by a licence regime, the proposed approach is as set out in the module concerning the regulation of postal service providers (chapter 7).
8.3 Conclusions 
· Development of a framework that enables competition is the best way to tackle the issue of dominance  

· Review of legislation is underway testing for compatibility with a fully liberalised market

· VAT-exemption issue is currently being discussed at EU level
· Access to infrastructure to be addressed first on commercial/co-operative terms and intervention by ComReg only where there is a clearly demonstrated need to do so.
9. Implications for ComReg 
ComReg’s role and the extent of its decision making, and its relationship with the Minister, all need to be considered in the context of the Government’s statement on economic regulation in October 2009
.

· The European Commission views independent national regulatory authorities, with clear mandates, as key pillars of EU postal reform
.  The Commission sets out that a regulator’s tasks should include:

· ensuring high quality postal services – monitoring and supervision

· issuing licences where this option is applied – market monitoring

· dealing with complaints procedures – supervision

· supervising cost orientation of tariffs – supervision

· fostering competition 

· statistical data collection – market monitoring

· ComReg will continue to be the designated independent regulatory body for the postal sector.  A guiding principle for regulating the sector will be that ComReg regulates only to the extent necessary.
· ComReg’s responsibilities with respect to the regulation of the postal sector will be set out in primary legislation.  Primarily its responsibilities will be to ensure the universal service and to enable the development of competition and innovation.  In the event that there is a conflict between these objectives, priority should be given to ensuring the universal service.  This will involve amending Section 12 of the Communications Regulation Act 2002.  The role of the regulator extends also to ensuring the availability of simple and inexpensive dispute resolution procedures to handle customer complaints. 

· The co-competition powers that ComReg currently enjoys with respect to the communications sector are to be extended to the postal sector.

· ComReg will have powers to regulate the price of certain postal products within the universal service on an ex ante basis (including the use of price caps) and this is to be set out in legislation.  The focus will be on regulating the pricing framework as opposed to individual prices and the products that will be regulated in advance will be those for which An Post faces little or no competitive forces.

· Aspects of the regulatory framework may present a significant challenge for ComReg. As is the experience internationally, issues with respect to the collection and accuracy of data, that An Post is in a position to provide, will present challenges for ComReg especially with respect to price regulation and assessing the relationship between prices and costs.  Additionally, with respect to price regulation, designing the basket of goods for which a price-cap will apply, the initial price level, the choice of inflation indicator as well as the efficiency target will not be an easy task. 

· Should ComReg be required to verify that there is a net cost to the USO, this will also present a significant challenge. Reviewing the net cost of the USO will be a challenge.

· All of An Post’s universal service products to be subject to ex post review to ensure compliance with the tariff principles of the Directive.

· ComReg to issue licence to An Post with respect to the services that fall inside the universal service.

· ComReg no longer to “regulate” postal services that fall outside the universal service but to have the power to collect information from all postal service providers to the extent necessary to ensure compliance with the Directives.

· ComReg to be funded only by postal service providers offering services falling within the scope of the universal service.  Postal service providers outside the universal service will not be required to fund the regulator’s costs of operations.

· In the event that An Post makes a submission to ComReg that meeting the USO constitutes a net cost, ComReg will have responsibility for confirming whether or not it constitutes an unfair financial burden.

· ComReg to continue to monitor the quality of service of An Post’s single piece priority mail.

· ComReg to retain the powers it has to apply to the High Court for a financial penalty in the event that a universal service provider does not comply with a direction.  ComReg to have power with respect to other postal service providers only when demonstrated that the power is needed to ensure compliance with the Directive (ensuring the universal service).

· ComReg to arbitrate between An Post and other postal service providers in the event that agreement cannot be reached with respect to access agreements.  The rules/parameters that ComReg are to use are to be set out in legislation.
· ComReg will have the responsibility to carry out regular reviews of the sector and this will also be set out in the legislation.  The reviews to consider issues including the definition of the universal service (products, the extent to which it is being met) and the regulatory interventions, if any, required to ensure the delivery of the universal service, meet user needs and enable competition.  All interventions must comply with the requirements of the Directive.
10. Implications for An Post 
The Directive has the principle aim of ensuring the universal service and enabling competition.  The reality is that regulating the universal service or aspects of it, means regulating An Post or elements of its services.  Implications for An Post, in a fully liberalised market, include: 
· An Post will lose the last element of its legal monopoly but it will also likely remain the dominant player in the postal sector that falls within the universal service (and certainly in the letter-post sector) and consequently the majority of the regulations that are put in place will affect An Post in some shape or form. 

· An Post is currently the designated universal service provider.  It is proposed to continue with this designation.  It is proposed that the objectives for the company will remain as set out in Section 12 of the P&T Act, 1983. An Post’s ownership will not change.

· As Ireland’s USP, An Post will require a licence that will set out the various obligations and service targets.  An Post’s products within the universal service that are not subject to nor likely to face competition will be subject to ex ante price control (price cap).  This basket of goods will in all likelihood be comprised of single piece priority mail and related products.  This form of price control along with any efficiency elements is to be set out in its licence.  As a corollary, An Post will have greater pricing freedom for products for which it faces competition or the threat of competition. 

· Its quality of service in terms of next-day-delivery of single piece priority mail is still to be measured.

· An Post will be required to provide access to its delivery network where requested.  Terms and conditions will be negotiated with interested parties.

· An Post will continue to fund the universal service from its own resources.  An Post must demonstrate to the satisfaction of the regulator if it is of the view that the USO constitutes an unfair net cost.  It is only when the Regulator has certified this that alternative funding models may be considered.

· An Post’s power to make schemes is to be revoked as is its exemption from the Sale of Goods and Supply of Services Act 1980, as the power to make legislation would appear to be incongruous with full market opening.
· An Post’s power to bring summary proceedings for offences under postal legislation is to be revoked for a similar reason.

· The regulation of An Post is to be subject to regular reviews as to whether or not it remains appropriate.
· In light of competition from both electronic substitution and potential new entrants, An Post will increasingly have to focus on innovation.
11. Ministerial Powers 
A key intellectual challenge in designing the regulatory framework is to decide on the respective roles of the regulator, the Minister and the market.  Central to this is deciding on what requires regulation, the extent to which regulatory decisions are devolved to the independent regulator and the regulatory powers that should remain vested in the Minister.  Of importance too is the extent to which the regulator should be held accountable and the relationship between Minister and regulator. 

The legislation sets the framework for the regulation of the postal sector.  The day-to-day regulation will continue to be the responsibility of ComReg.  The Minister shall however, retain certain powers.  These powers will relate to decisions to alter significant aspects of the regulatory framework and in particular, if there are proposals to make significant changes to the universal service in terms of product definition, geographic coverage or funding.

If the regulator chooses to impose obligations on a class or type of postal service provider it must demonstrate the need to do so to the satisfaction of the Minister.
The Minister shall retain the power to designate an undertaking or undertakings as universal service provider.  This would be done following consultation with the Regulator on the need to do so.

The Minister shall retain the power to issue directions to ComReg with respect to the regulation of the postal sector, as per Section 13 of Communications Act 2002.

Changes to aspects of the universal service in terms of the scope of the regulation will require Ministerial approval.
12. Appendix 1 – USO Definition 
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	Latvia: Compensation scheme to be established;

The Netherlands: Netherlands use different definition of addressed direct mail;

Norway: Alternative compensation scheme: system of state purchasing of non-profitable services;

Sweden: Counter services to be abolished as of 31st December 2008  Compensation not for USO, but for social services.


13. Appendix 2 – Location of postal services within the Communications Sector 
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14. Appendix 3 – Regulation of An Post 
The use of Schemes by Postal Service Providers:
The use of schemes might be a useful way for assisting ComReg in determining what is and isn’t a postal service that falls within the universal service.  If services are set out in a scheme, could they be considered to be delivered in the “public interest”?  This may also have implications in the context of the recent ECJ case – could argue that all services delivered under a scheme should avail of VAT exemption and that those not covered by a scheme should attract a VAT charge.
In the case of Ireland, a similar approach would involve amending Section 70 of the 1983 Act to extend the right of making schemes to all postal service providers.  Sections 83 and 84 of the Act (transmission of post and prohibitions on opening postal packets) would also require amendment if such an approach were made.
Licences and Authorisations in Telecommunications

In the telecommunications sector in Ireland, as with the rest of Europe, the licensing regime was replaced with one of authorisations and the regulator has the ability to assign universal service obligations.  Clearly the telecommunications market is more developed in terms of competition and innovation and indeed in terms of prospects for future growth.  The universal service is also much more narrowly defined for the communications sector than for the postal sector.  Consequently, the need for licences setting out the service conditions under which a service provider must operate are greater for the postal sector than they are for the telecommunications sector. 
15. Appendix 4 – Barriers to Entry 
Summary of responses to Department’s consultation in 2008
	Type
	Barriers to competition
	Respondents’ views on how to address barriers 

	Structural
	· Ireland’s island status and small size   

· large rural population 

· low population density

· small size of Irish market 

· relatively small industrial base

· one of the lowest mail volumes per GDP (one of the lowest per capita receipts of mail in EU)


	Chosen regulatory model must recognise these realities 

One size fits all approach would not work.  Must learn from others’ mistakes, notably the UK, where the USO is under threat     
Barriers would be overcome/worn down gradually as other service providers expand their activities

Should be equitable development of competition, not skewed form of regulated competition.  Decisions taken should be for the benefit of all postal users and not for service providers.

	
	Various advantages enjoyed by An Post:

· its dominant and ubiquitous presence in postal market 
· its brand
· Economies of scale, scope and density which facilitates An Post to operate at lower unit costs than smaller firms
	Barriers would be overcome/worn down gradually as other service providers expand their activities



	
	· can use rebate discount schemes to foreclose market

	Effective, ongoing monitoring and ex post monitoring of competition 



	
	· Access to network issues (e.g. access to PO boxes, pillar boxes, data based services such as redirections and postal addressing products)


	An Post will develop operational codes with other industry players.  Need for some co-operative mechanisms to address issues such as redirection – fee based model (used elsewhere successfully) may be an option.



	
	
	Downstream access for all that is non-discriminatory, transparent and subject to periodic review by the Regulator.



	
	
	Allow other service providers to compete for clearance and delivery on same routes as An Post.



	Structural 
	No Postcodes
	Introduction of postcode that is accessible to all, as it is an important part of infrastructure 

Important also to deal with non-unique addresses

Postcode to comply with Data Protection Act requirements, to identify individual addresses including non-unique addresses

	Structural
	Pareto Principle i.e. 80% of mail generated by 20% of business customers
	

	Structural 
	Lack of proper transport system may affect access to services (especially for those with special needs)
	

	Structural
	New technology that limits growth in mail volumes
	

	Regulatory
	VAT exemption


	Removal to facilitate level playing field for all.

Any changes in system should ensure a fairly priced USO.

VAT of 13.5% to be applied to all service providers



	Regulatory
	Legal immunity/limitation of liability under Section 64 of  Postal and Telecommunications Services Act 1983 and Section 39 of Sale of Goods and Supply of Services Act 1980, denied to new entrants – may be issues of competition law
	

	Regulatory
	Clause 8(3) of SI 616 of 2002 (which permits An Post to apply to the High Court to prohibit the provision of a service within the reserved area)  should be changed so that ComReg is the body with authority to apply to the High Court, not An Post.[This Clause will, in fact, expire after 31 December 2010 when the Reserved Area will no longer exist]  
	Change through Government /regulatory measures 



	Regulatory
	Inadequate legislation
	Solid legislation to set rules, to ensure fair standards for all particularly in relation to quality of service etc.

	Regulatory
	Authorisation system and levy imposed on express service providers
	To be reviewed in context of transposing the Directive, as these services are outside scope of USO & the system is not proportionate to the administrative costs incurred.


16. Appendix 5 - Selected Country Data – All figures are for 2006 from Ecorys Country Sheets (2008) 
	Country
	Pop.
	Pop.

Density (inhabitants/km²)
	Country size 

(1,000km²)
	Degree

 of

Urbanisation
	Mail market % of GDP
	Total addressed mail market (items)
	Addressed mail volume per capita
	Addressed mail (market share CPO)
	Cross Border

Mail
	Status of NPO
	Reserved Area
	VAT 

Status of 

NPO 

	Ireland
	4.2m
	60
	70.3
	60.5 
	
	0.8 billion
	190
	<1%
	NPO>75%
	State owned


	<50g includes bulk and transactional & direct mail
	Vat exempt except at 21.5% on Courier EMS internal, Publicity Post & outbound items to EU area.

	United Kingdom
	60.5m 
	250
	242.9
	89.7
	1%
	21 billion
	347
	20-22% access

Less 1% end to end
	NPO > 90% (inbound)

33% (outbound)
	State Owned
	Fully

Liberalised

1/1/06 
	VAT exempt 

(Access agreement with other service providers where they only pay VAT on their our part of mail process)

	Hungary


	10.1
	108.1
	93.0
	66.3
	0.34% 
	839.8m
	83.5
	NPO 100%
	NPO 

100%
	Joint stock company, 100% Gov owned
	<50g or 2.5 times public tariff, includes domestic and incoming and outgoing cross-border mail items and direct mail
	USO is VAT exempt, non USO services pay 20% VAT

	Estonia
	1.3
	29.7
	45.1
	69.1
	0.4%
	70.3m
	59
	NPO: 99% items of correspondence and 92% direct mail
	NPO

100% 
	Public

Corp.

100% 

Gov sharehold
	< 50g domestic, excludes direct mail
	Vat exempt

For USO services 

	Poland


	38.1
	118.0
	323.3
	62.1
	
	1.8 billion 
	43.9
	<1% CPO
	NPO: 95%
	State owned 

Public utility 
	< 50g domestic, direct mail, domestic and international mail post orders 
	Vat exempt 

	Country
	Pop.
	Population Density (inhabitants/km²)
	Country size 

(1,000km²)
	Degree of

Urbanisation
	Mail market % of GDP
	Total addressed mail market (items)
	Addressed mail volume per capita
	Addressed mail (market share CPO)
	Cross Border

Mail
	Status of NPO
	Reserved Area
	

	Denmark
	5.4
	126.0
	43.1
	85.6
	0.9%
	1.66 billion 
	306
	1-5% CPO
	Inbound NPO 95%

Outbound

NPO 91% 
	Public limited company, Gov 75% share, CVC capital partners 22% and employees 3% 
	<50g domestic addressed and inbound cross-border.
	Vat exempt for USO services 

	Sweden


	9.1
	20.2
	450.0
	84.2
	
	3.15 billion
	354
	NPO: 90.7%

Citymail 9%
	No data 
	Posten AB is a public limited company. 100% Swedish Gov shares.
	Liberalised since 1993
	No exemption 

	Germany
	82.6
	231.5
	357.0
	75.2 
	1%
	17.6 billion
	213
	10.4% (licensed area, letter items up to 1kg)
	NPO (>80%)
	DPAG joint stock company 1995, 2000 a public offering carried out, 31% public financial KfW, 69% stock exchange (free float)
	Liberalised

1 Jan 08 
	Vat exempt for

All addressed mail 

Under the

USO, no exemption for bulk parcels, exemption worth

€500m to DPAG 

	Netherlands
	16.4
	394
	41.5
	80.2
	
	5.4 billion
	340
	14%
	
	
	
	


17. Appendix 6 – Retail Pricing  
Table showing regulation of prices varies in the UK according to product type
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Source: UK Parliament website
There are thirteen products in the captive basket and they include, inter alia, 1st and 2nd class mail, metered mail, airmail, standard parcels. There are 25 in the non-captive   basket.
Ecorys sets out the position with respect to the scope and the forms of price regulation used across Europe in 2008 graphically below: 
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Source: Based on Ecorys Report
Choice of Index in Price Cap Regulation

The choice of index will influence the choice of efficiency target.  Some regulators choose a general measure of inflation, such as a gross national product price index.  In such a case, the X-factor reflects the difference between the service provider and the average firm in the economy with respect to the service provider’s ability to improve its productivity and the effect of inflation on the service provider’s input costs.  Other regulators choose a retail (or producer) price index as this form has the benefit of familiarity amongst customers.  In these cases, the X-factor represents the difference between the service provider and the average retail (or wholesale) firm.  Finally, some regulators construct price indices of service provider inputs with the X being the change in productivity of the service provider.  For instance, because labour constitutes such a high percentage of delivery costs, wage inflation may be chosen as the appropriate index (e.g. Netherlands.  Norway also uses a Labour Cost Index).
Other Methods to Regulate Price
Rate of Return Model 

Similar to fixed cost model and based on either prior year costs or forecast costs with the “fair” rate of return set to approximate the cost of capital required by investors in a competitive market.  This model does not incorporate incentives to maximise efficiencies nor does it encourage innovation as under this approach all cost savings are passed on to the customer.
Incentive Schemes

This approach adapts the ‘rate of return’ approach to build in incentives for the regulated body to improve its performance such as awarding premiums in excess of the rate of return in the event that certain targets of objectives are met, such as quality of service, innovation and cost efficiency.  Whilst avoiding some of the costs of the rate of return model, a difficulty with this approach is that there is a risk that incentives could be distorted if targets are selected arbitrarily.

Profit sharing

This is a compromise between RPI-X and the rate of return model and dilutes the incentive characteristics of the former.  One such approach is to share earning in excess of a benchmark between users and shareholders but the literature suggests that this is of limited impact when applied to public enterprises.
Fixed Cost Model

A variant of the traditional Fixed Cost model approach ensures that the regulated firm recovers all of the costs that it incurs without regarding the actual level of those costs. Such an approach is also known as cost plus.
Zonal Pricing

The practice of charging a uniform tariff means that the cost of delivery is decoupled from the price as, inherent in such a model is cross-subsidisation of high-cost routes by lower cost routes.  PwC in its 2006 report recommended that non-uniform prices be applied to bulk mail.
Zonal Pricing is not prohibited under EU law.  The Directive provides that Member States may continue uniform tariffs for single piece mail given that it is the postal product most used by users and SMEs.  The current regulations permit the Regulator, with the consent of the Minister, to decide that a uniform tariff for any element of the universal service provided by the Universal Service Provider may be applied throughout the State.  This uniform pricing, in effect, means that users sending mails to large urban low cost areas are subsidising the collection and delivery of mail to less densely populated and more costly areas.
Geographically uniform tariffs are the norm across Europe although the issue is dealt with differently across the Member States, most notably with respect to bulk mail.  WiK (2006) suggested that the larger and more progressive Member States are moving towards limiting the uniform tariff requirement to non-bulk mail (Germany, Finland, Netherlands, Sweden and the UK).  It points out that both France and Hungary limit the uniform tariff to reserved services, while the Czech Republic, Ireland, and Italy do not legally require the USP to maintain any uniform tariffs.
In the short term, at least, there would not appear to be great potential for non-uniform pricing at the retail level due to the high visibility and political sensitivity of retail prices of important services such as mail.
  And uniform tariffs for universal services are the norm across the EU
 with roughly half of Member States (17% of EU mail volumes) requiring them for all universal services.
  Crew et al (2008)
 are of the belief that the constraints on uniformity of prices such as prohibitions on zonal prices for bulk mail and constraints on price levels for single piece mail can be expected to come under pressure as liberalisation unfolds.
Zonal Pricing at the retail end should not be definitively ruled out but it is difficult to see a departure from this policy in the short term.  Therefore the current policy of permitting uniform tariffs should remain (although they would not be prescribed).
Price controls in the selected countries from Ambrosini et al. (2006)

Australia:  Price cap. 

Canada:  Price cap for basic letters. 

Denmark:  Price cap for products of the reserved area, no constraint for universal service products outside the reserved area. 

Finland:  Ex post controls 

France:  Global price cap for universal service products, possible split of the cap between single and bulk, price control for each product in the reserved area, notification to the regulator for the others’ universal service products.
Germany:  Three  baskets  of  price  caps  for  letter mail  items  up  to 1000  grams,  other USO-products are subject to an ex post control (if prices are not in line with the principles of the Postal Act). 

Ireland:  Price control by the regulator for products in the reserved area. 

Italy:  Price cap for reserved products. The price cap system is applied every three years.  The prices of universal non-reserved products are set “consistent” with the prices of reserved products. 

Japan:  Direct control for ordinary, special handling, and international mail. 

Netherlands: Price increases for domestic universal services must not exceed the Dutch national wage index. Two price baskets for postal services: all domestic universal postal services and a small users’ basket. 

New Zealand:  No controls (competition laws and market forces are seen as sufficient) 

Norway:  For assessing whether the tariffs are cost-based, and for detecting unlawful cross-subsidization, Norway Post keeps a product account.  The regulator examines the product account. 

Portugal:  Price cap for products in the reserved area, ex post control for universal service products outside the reserved area. 

Slovenia:  The USP is obliged to receive price approval from the Post and Electronic Communications of the Republic of Slovenia. 

Spain:  Global price caps can be set (and are actually in place) by the government. 

Sweden: Price cap for domestic priority mail up to 500 grams 

Switzerland:  Subject to the control of the federal government. 

United Kingdom: Global price cap for all products where competition is not effective.  Monitoring of access prices. 
United States:  To change rates, the USPS is required to obtain a recommended decision from the Postal Rate Commission.  (Such decisions can be modified by a unanimous vote of USPS Board of Governors
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Directive 2008/6/EC of the European Parliament and the Council of 20 February 2008 amending Directive 97/67 EC with regard to the full accomplishment of the internal market of Community postal services (“The 3rd Directive”).

Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts 
Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonization of the laws of the Member States relating to turnover taxes - Common system of value added tax: uniform basis of assessment.













� Presentation to Postal Directive Committee April 2009


� Main developments in the postal sector (2006- 2008)


� European Communities (Electronic Communications Networks and Services)(Universal Service and Users’ Rights) Regulations SI 308 of 2003





� Crew et al (2008): Economic Factors Underlying Postal Reform in the European Union


� The Impact on Universal Service of the Full Market Accomplishment of the Postal Internal Market in 2009 (2006)


� Modernise or Decline. Policies to Maintain the Universal Service in the United Kingdom – Hooper et al (2008)


� LECG (2007)


� LECG (2007) “Ensuring that consumers benefit from the opening of postal markets to competition” Recital 41 of Directive is also pertinent in this regard.


� RPI-X Price Control Regulation in the Postal Sector. Chapter 7 of Crew and Kleindorfer (eds) Competitive Transformation of the Postal and Delivery Sector (2003)


� Electricity Reform Abroad and U.S. Investment:  www.eia.doe.gov/emeu/pgem/electric/ch2.html


� LECG, Ofgem, CAA and NAO Report “Pipes & Wires” 


� Price Control Systems Appropriate to Newly Liberalised Postal Markets in Europe (2008)


� This includes all addressed mail up to 1Kg


� For non-bulk customers a “C factor” is incorporated into the price control mechanism.  If Royal Mail fails to meet its targets by 1% or more, the allowable revenue for the following year is reduce by up to 5%.  This translates into a price reduction.  For Bulk Mail customers Royal Mail refunds 1% of there spending for each 1% it fails in reaching its targets up to a maximum of 5%. 


� PTS (2007): “The Liberalised Swedish Postal Market – the Situation 14 Years after the Abolition of the Monopoly.”


� http://www.postalconsumers.org/postal_reform_index/Sweden_-_Posten.shtml


� Cohen et al (2006) estimate, based on Sweden Post’s prices and volumes, that between 1990 and 2004 that there was a larger gain in consumer surplus overall of 1.75 billion SEK but that the consumer surplus was reduced for single piece mail of 623 million SEK.  Bulk mail however saw a large gain of 2.368 billion SEK, i.e. overall society benefits but the benefits accrued to a greater extent to the business sector.





� “Do we need ex ante price regulation in a liberalised postal market?”


� LECG (2007)


� Development of Competition in the European Postal Sector


� Armstrong (2008) highlights that because of this, considerations other than purely those pertaining to efficiency come into play when regulators choose a price


� Ecorys (2008)


� WiK (2006)


� To be tied into the market reviews and outcomes of those reviews to be conducted by ComReg. 


� Telecommunications (Miscellaneous Provisions) Act, 1996


� Currently on its third iteration, the collective agreement between 16 European incumbent operators sets out the terms and conditions for delivering international mail


� PwC (2006)


� This has been a significant challenge for the regulator in the UK. To address this, the approach being adopted is to give Ofcom greater powers to establish more cost clarity.


� There are five different zones: Zone A - Commercial Centre, Zone B – Urban, Zone C – Suburban, Zone D - Rural and Zone E - Deep Rural.  Prices are also regulated to ensure that the prices for Zone C are the same as the (averaged) prices in the national access contracts and also that the percentage difference between the access zone prices are maintained (i.e., between C and B, B and A, C and D, D and E).


� “The Future of the Universal Postal Service in the UK”, The Department for Business Enterprise & Regulatory Reform (2009)


� This point is also made by De Bijl, Van Damme and Larouche (2005) “Light is Right” Competition and Access Regulation in an Open Postal Sector. In it the authors argue that lawmakers and regulators must not prescribe entry strategies and thus impede innovation.


� European Communities (Postal Services) (Amendment) Regulations 2008


� European Communities (Postal Services) Regulations 2002


� ComReg Doc 07/105 Complaints and Dispute Resolution Guidelines for Postal Service Providers who provide postal services within the scope of the universal service.


� Recital 34 


� Directive 93/13/EEC was transposed by European Communities (unfair terms in consumer contracts) Regulations, 1995, S.I. No. 27/1995


� ECORYS Country Sheet for Sweden: Main Developments in the Postal Sector (2006-2008)


� This was previously done by Postwatch, the independent watchdog for consumer services in the postal sector. Consumer Direct offers advice on how a customer can progress his complaint


� Consumers, Estate Agents and Redress Act


� Ecorys Country Sheet (UK)


� www.postrs.org.uk


� It argued that this should cover all postal services with the exception of the provision of universal services by the Universal Service Provider


� The current regulations require that each service provider (with turnover in excess of €500,000) is obliged to draw up complaints procedures.


� It could be argued that, in the event of a fully competitive market emerging for all sections of the postal sector, the need for the regulation of quality of service would no longer exist as under such conditions it is consumers who should assess the quality and performance of postal operators. This may require an amendment to the Directive.


� Presentation to Postal Directive Committee, 27 April 2009


� Ecorys notes that this condition – designed to avoid cherry picking - may be too stringent and highlights that in the case of Hungary competition is non-existent in the non-reserved universal services


� Since 1981 the Ministry has had the power to issue licences and indeed issued a number of them in the early 1980s. This function was then assumed by the regulator.


� In New Zealand, the legislation provides for a similar arrangement and an operator must provide at least one month’s notice in the event that he intends to stop carrying out as a postal business


� This has been shelved for the foreseeable future but exploring it is useful in terms of the issues at stake.


� Safeguarding confidentiality in connection with the sending, conveyance and delivery of letters.  Safeguarding security where dangerous goods are transported. Safeguarding the confidentiality of information conveyed.  Guarding against the theft or loss of or damage to postal packets.  Securing the delivery of postal packets to the intended addressees


� The Consumer Postal Council


� This was the subject of a complaint brought by TNT that it distorted competition


� Data Protection Act, 1988 and as amended in 2003; various transport acts and regulations regarding the transportation of dangerous goods; employment law.


� This requirement that postal service providers provide information is set out in Article 22a of the Directive


� It is not known the extent to which there will be operators other than An Post offering services within the universal service


� The Postal and Telecommunications Services Act, 1983 section 12(1)(b), sets out as one of An Post’s principal objectives to be  “to meet the industrial, commercial, social and household needs of the State for comprehensive and efficient postal service(s)”.


� Regulatory Model for European Postal Services


� It is also possible that another operator could seek to be designated as a universal service provider


� This Act provided for the privatisation of Telecom Éireann.  There is an argument to make that the power to make schemes could have or should have been removed earlier as the market had already been opened to competition and in effect all that the 1999 Act was doing was changing the ownership of the company. 


� Wik (2005) also points out that it would appear unnecessary to attach quality, availability and performance conditions on new entrants where it is attempting to challenge a market-dominant operator.  


� Competition of course has already arrived but what we are talking about here is the development of competition in the letter-post market.


� Similar notifications are required in the communications sectors in Sweden and Germany.


� The Commission has indicated that it may interpret Finland as being in breach of the spirit of the Directive


� PTS “The Liberalised Swedish Postal Market - the situation 14 years after the abolition of the monopoly” (2007)


� Ecorys (2005) Development of Competition in the European Postal Sector


� http://www.betterregulation.ie/eng/Government_Statement_on_Economic_Regulation.pdf


� EU Commission presentation, Luxembourg, May 2009


� LECG (2007)


� Armstrong (2008) highlights that because of this, considerations other than purely those pertaining to efficiency come into play when regulators choose a price


� Ecorys (2008)


� WiK (2006)


� Crew, d’Alcantara, Kleindorfer, Claeys and Kuypers: “Economic Factors Underlying Postal Reform in the European Union,” (2008)


� PwC (2006)
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