Regulatory Impact Analysis (RIA) in relation to the regulation of Premium rate Services (PRS)
1. Description of Policy Context, Objectives and Options

Policy Context

Premium rate services (PRS) are value added content services provided through landline telephones, mobile phones or the internet and are billed to a consumer’s telephone account (either fixed or mobile) or other agreed payment mechanism by the provider of the electronic communications network/service at a price which exceeds the cost attributable to communications carriage alone (eg higher charge than for a normal phone call). These services which are accessed via a specific telephone number prefix include ring tones, traffic news, sports results, competitions, advice, entertainment and chat lines.  
        The regulation of premium rate services (PRS) in Ireland is carried out by Regtel which acts as an independent, not-for-profit limited company financed by means of a levy on the telecommunications industry. It is not directly accountable to any Government Department or State Body. 
         Regtel was established under SI. No. 194/1995 entitled “Telecommunications (Premium Rate Telephone Service) Scheme 1995”  made by Bord Telecom Eireann in exercise of the powers conferred on it by section 90 of the Postal and Telecommunications Services Act 1983. While Section 90 of the Postal and Telecommunications Services Act 1983 was repealed by the Postal and Telecommunications Services (Amendment) Act 1999 section 4(2) of this Act provided for the scheme of regulating the content and promotion of premium rate services to continue.
         Regtel was incorporated as a company limited by guarantee in 2001. It is run by a Board of Directors and day to day operations are handled by a PRS regulator.

Specific telephone numbers are assigned to PRS services. These numbers are issued by ComReg to the premium rate service providers on condition that the service is provided in accordance with Regtel’s code of practice which involves the network operator and the service provider entering into a contract with Regtel. It should be pointed out that while ComReg manage the numbering system they have no jurisdiction over the content of the service provided.

According to RegTel, the vast majority of service providers in the PRS area operate within the industry code of practice. There are, however, a small number of providers who operate outside the usual norms and have caused difficulties for Regtel. It is important that regulation is effective and seen to be effective. Regtel’s perceived inability to take enforcement action against these operators has undermined confidence in the efficacy of regulation in this area and, according to the telecoms operators, is impacting on the take up of the services in the Irish market and therefore the development of the sector.
                     The Office of the AG has advised on the statutory basis of Regtel and has concluded that the regulation of PRS services should be set out in primary legislation and that the former telecoms incumbent should not have a role in the regulation of services in a competitive market. 
In order to ensure that the regulation of PRS is based on a robust framework, a review of this segment of the communications market was initiated. 
                    The review involved consultations with all the main players in the sector namely:- Regtel, ComReg, the Irish Cellular Industry Association (ICIA) and the Mobile Marketing Association (MMA). Discussions were also held with the bodies responsible for regulation of PRS in the United Kingdom. Regulatory models in other countries were also appraised. The review highlighted the changing nature of the sector, its specialist expertise requirements and the imperative to have an effective regulatory structure in place. There was no consensus among the stakeholders on the most suitable structure for the regulation of PRS.

       Statement Of The Objectives 

To have an effective regulatory framework in place underpinned by a sound statutory basis in order to deliver fast and effective regulation of   premium rate services in the interest of consumer protection. 
2. Policy Options/Choices Under Consideration To Achieve These Objectives

         Option 1 -    Do nothing/ no policy change. This would involve maintaining the present self regulatory system.

                        Option 2 -    Regtel to be established as a stand alone body under primary legislation.  

   Option 3 - Regtel to be brought under the ambit of ComReg but still operate with some autonomy  (along the lines of the UK model). 
                        (This would involve ComReg having overall responsibility for the regulation of PRS and having Regtel carry out the day to day operation on its behalf acting as its agent).
Option 4 -   The regulation of PRS to be carried out directly by ComReg
Identification of Costs, Benefits and Impacts
   Option 1: Do nothing / no policy change
         Costs
The annual cost of maintaining the present regulatory system administered by RegTel (Holdings) Ltd. based on figures published in its annual report for year ended 31 March 2008 is €1.5M. This figure includes the cost of eight staff and €276,900 spent on the STOP Campaign which involved giving advice to consumers via various media on how to unsubscribe from subscription service. No Exchequer costs arise as the regulatory framework is based on an industry levy model. 
At present the levy is charged at a rate of 1.8% of the net cost of each call made by a consumer, based on traffic data supplied by the network operator and is levied on the network operator and service provider respectively on a 50/50 basis. The levy is collected by the network operator on a monthly basis and paid to Regtel in accordance with the contract between them. Regtel is a not–profit–company and any surplus collected is refunded to the network operator and service provider on a 50/50 basis at the end of each year.
Benefits
According to the Irish cellular Industry Association (ICIA) self regulation would be more advantageous than governmental regulation if there was a complete overhaul of the Code of Practice and industry was represented on the Regtel Board because it would result in more efficiency, increased flexibility to cope with change, increased incentives for network operators and service providers to comply (given that they would have a say in the regulation process) and reduced costs. 
impacts 

	Impact
	Comment

	Impacts on national competitiveness
	Lack of consumer confidence may continue and therefore and lack of growth in the industry may remain. 

	Impacts on the socially excluded, vulnerable groups or environment 
	The lack of adequate independence and a sound legal basis to effectively deal with the rogue elements may not inspire consumer confidence that deception scams could be controlled. 


	Whether the proposals involve a significant policy change in an economic market including an examination of the impacts on consumers and competition


	No policy change, therefore the impacts on consumers and competition may remain ‘as is’. 

	Impacts on the rights of citizens
	Consumers may feel that their concerns in relation to transparency and privacy will continue.

	Whether the proposal involves a significant compliance burden
	No change to compliance burden would be expected.


Option 2: RegTel to be established as a stand alone State body under primary legislation 
Costs.
                     It is envisaged that the cost of establishing and maintaining Regtel as a stand alone State body would be the same as the cost incurred by Regtel in carrying out the regulatory function at present,  in the region of €1.5M per annum, because it is envisaged that the same resources, in particular staff,  would be required. 
No Exchequer costs would arise as the State body’s funding would be based on the same  industry levy model as Regtel’s. Instead of paying a levy to Regtel, industry would fund the new State body’s costs in regulating PRS. 
        This option does not fit in with Government policy which is to reduce the number of entities involved in regulation and other functions in the interest of efficiency. It should be noted also that the 2004 White Paper, Regulating Better, includes a commitment (Action 4.2.1) that new sectoral regulators will be established “only if the requirement for a regulator can be clearly demonstrated and if responsibility for the sector in question cannot be assigned to an existing regulator”. 
Responsibility for the PRS sector can be assigned to an existing regulator, ComReg. 
Benefits
PRS regulation would have a secure statutory underpinning.
          The operation of a dedicated independent Body with statutory underpinning and appropriate staff capabilities could respond to issues very quickly in a fast changing environment and deal with them effectively. This would improve consumer protection leading to greater consumer confidence and demand for legitimate premium rate services thus leading to the development of the industry’s potential.  

      Impacts 
        
Same as per option 3 and 4 as set out on page 6.
Option 3: Regtel to be brought under the ambit of ComReg but still operate with some
                 autonomy  (along the lines of the UK model)
  Costs
Again the costs here would be the same as the present cost incurred by Regtel ie €1.5M because 
the same resources would be maintained ( ie the present Regtel resources).
The funding required to fund the entity would be raised in the same way as is the case at present with Regtel. Instead of paying a levy to Regtel, industry would fund ComReg’s costs in regulating PRS via its agent.
      It is not envisaged that this option would incur any significant burden on ComReg such as the recruitment of extra staff to oversee the operations of the ‘entity’ created to carry out the day to day PRS regulatory operations because it is considered that ComReg would have the capacity to provide same from its present resources.   
As is the case with  Option 2 this option does not fit in with Government policy which is to reduce the number of entities involved in regulation and other functions in the interest of efficiency for the same reason. It is considered that the creation of an entity to act as an agent of ComReg would be akin to setting up another regulatory body 
Benefits
PRS regulation would have a secure statutory underpinning.

            The operation of a dedicated PRS regulatory entity operating under the umbrella of ComReg would improve consumer protection leading to greater consumer confidence and demand for legitimate premium rate services thus leading to the development of the industry’s potential.  Furthermore, such an entity with appropriate staff capabilities underpinned by legislation could respond to issues very quickly in a fast changing environment and deal with them effectively. 
Impacts
               Same as per option 2 and 4 as set out on page 6.
Option 4: The regulation of the content and promotion of PRS to be carried out directly by ComReg. 
                    This option was approved by the Minister on the grounds that it fits in with Government policy (as set out in the 2004 White Paper, Regulating Better)  which is to reduce the number of entities involved in regulation and other functions in the interest of efficiency because the requirement for a new sectoral regulator cannot be clearly demonstrated and responsibility for the sector in question is being assigned to an existing regulator, ComReg.
Costs
It is considered that costs would be the same as per options 2 and 3.
No Exchequer costs would arise as ComReg’s costs in regulating PRS would be funded by a levy on the industry similar to the present Regtel industry levy model . Instead of paying a levy to Regtel, industry would fund ComReg’s costs in regulating PRS. 

Benefits

a) 
Sound statutory underpinning. 
b)
 Bringing PRS under ComReg could be more effective than establishing or maintaining a stand alone body in that support/ back office services already existing in ComReg can support the PRS functions thus allowing more of the transferred Regtel staff to concentrate directly on PRS regulation. 
c) 
In terms of the statutory framework this option involves increasing the functions of ComReg which is relatively straightforward in legislative terms. 
d) ComReg already has some input already into the regulation of PRS in that it manages the numbers used by premium rate service providers and is represented on the Board of Regtel.
e) It is considered that better consumer protection would lead to greater consumer confidence and demand for legitimate premium rate services thus leading to the development of the industry’s potential.

f) ComReg already has an existing suite of powers to address non compliance issues in the electronic communications sector which could also be used in the PRS area. 

Impacts
Same as per options 2 and 3 as set out hereunder on page 6
Assessment of impacts associated with options 2, 3 and 4
	Impact
	Comment

	Impacts on national competitiveness
	Each option would improve consumer protection leading to greater consumer confidence and demand for legitimate premium rate services thus leading to the development of the industry’s potential

	Impacts on the socially excluded, vulnerable groups or environment 
	Each option would offer better protection for all groups of consumers in society from exploitation by rogue service providers. 

	Impacts on the rights of citizens
	Each option would give improved protection for the rights of citizens. 

	Whether the proposal involves a significant compliance burden
	Other than the levy, no significant compliance burden envisaged with any of the options for legitimate service providers. 


3. Consultation

There were consultations with all the stakeholders in the sector namely:- Regtel, ComReg and their consultants, the Irish cellular Industry Association (ICIA), a sub group of IBEC, the Mobile Marketing Association (MMA), Irish Phone Paid Services Association (IPPSA) and representatives of Ericsson, Puca and Xiam and RTE, respectively. 
Consultation with Regtel
While Regtel was prepared to consider various options, including the transfer of the function to ComReg it stated that its preferred option was that it be established as an independent State body to carry out the function. 

The Department informed Regtel that its preferred option would not be considered on the grounds that the Government would not favour the establishment of a stand alone State Body, given its efficiency drive in relation to  regulatory bodies (as set out in the 2004 White Paper, Regulating Better). The Department’s view was supported by the D/Finance. 
Regtel had no significant objection to the Minister’s decision to transfer the function to ComReg provided its resources, in particular its staff could be absorbed into ComReg to carry out the function. It should be noted that the proposed Bill (copy also enclosed) provides for the transfer of Regtel’s staff to ComReg.
Consultation with ComReg
ComReg expressed the view that its preferred option would be the regulation of premium rate services being carried out by an ‘entity’ under the aegis of ComReg. It considered that a small, nimble ‘entity’ under the aegis of ComReg with appropriate staff capabilities underpinned by legislation along the lines of the UK model could respond to issues very quickly in a fast changing environment and deal with them effectively. 
      While the option preferred by ComReg is feasible it does not fit in with Government policy which is to reduce the number of entities involved in regulation and other functions in the interest of efficiency as mentioned earlier. Also it is considered that transferring the function to ComReg is the most efficient option to pursue from a legislative viewpoint given that it can be achieved via an amendment of ComReg’s functions to include PRS regulation. In deciding on this option, the Department accepts that the area must be adequately resourced by staff with the appropriate skills. 
Consultation with Industry 
The ICIA and the MMA proposed ‘self regulation’ by the industry as the way forward.

According to ICIA, self regulation would be more advantageous than governmental regulation if there was a complete overhaul of Regtel’s Code of Practice and industry was represented on the Regtel Board because it would be more efficiency and cost effective. 
The Department responded stating that this option was not chosen on the grounds that the system operating at present is de facto ‘self regulation’ and is simply not working effectively and a similar model may not be effective either because it would lack  independence, consumer confidence and a sound legal basis to effectively discharge its enforcement efforts because there is a small number of rogue service providers in the market willing to exploit every opportunity to circumvent regulation.  

It should be pointed out that while some sectors of the industry initially expressed various views on how PRS should be regulated all the main players expressed support for the Minister’s decision following clarification by the Department on how the proposed new regime would operate.
4. Enforcement and Compliance

The Commission for Communications Regulation (ComReg) which has statutory responsibility for the regulation of electronic communication networks and services,  will be given the task of regulating PRS. Given the weaknesses identified in the review of the present system, the Department proposes to ensure that ComReg has the necessary resources, enforcement powers and accountability responsibilities to ensure effective compliance by premium rate service providers and network operators with their obligations in the interest of consumer protection. ComReg has agreed to accept the extra responsibility and has been proactive in assisting the Department in achieving its objective.
5. Review

Under the proposed legislation, ComReg will have statutory responsibility to account for its performance in relation to the regulation of PRS to the Minister and the Oireachtas. The performance of ComReg will be kept under review. 
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