An Roinn Cumarsaide, L Department of Communications,
Fuinnimh agus Acmbhainni Nadarth Energy and Natural Resources,
Baile Atha Cliath 2. o Dublin 2.

Your Ref  019794.0001.JH
K}
Qur Ref_: FOI27/2008

4 June 2008

Ms Claire Waterson
William Fry Solicitors
Fitzwilton House:
Wilton Place

Dublin 2

Dear Ms Waterson

| refer to the appeal made on your behalf by John Handoli under the Freedom
of Information Acts 1997 and 2003 on 9 May 2008 for review of the earlier
decision of this Department dated 2 May 2008. -

| am a more senior member of the staff of this Department than the person
who made the decision of 6 May 2008. This review decision is an entirely
new and separate decision on your request, and is explained below.

Section 20

The decision of 6 May 2008 refused the documentation being sought under
Section 20.

| acknowledge your point that some of the information being sought would not
form part of the deliberative process that is the NBS tendering process, but |
consider that certain of the information does form part of the deliberative
process. . '

| have reviewed the decision and am of the view that certain of the information
may be released as it does not form part of the deliberative process. The
attached schedule lists all of the relevant documents held by the Department
including the documents being released, copies of the documents are also
attached. - _ o

As regards the information being refused for release, my view is-that certain of
this information is relevant to National Broadband Scheme (NBS) tendering
process, and that this is an on-going deliberative process. if this

- documentation was released it would meet the information request and
demonstrate technology and cost considerations. My view is that releasing
this information would not be in the public interest as it could potentially
compromise the tender process whereby the State could get less value for
money, and my decision is that this information is not released.
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Section 22
The decision of 2 May 2008 refused release of the documentatlon being
sought under Section 22 as Judicial Review proceedings relating to certain
parts of the NBS process were before the courts, and releasing the
information sought could possibly interfere with these proceedings, and could
lead to contempt of court. It is noted that these proceedings had only started
at the time of the decision of 2 May 2008. | have discussed this decision with
the decision maker who advised that his decision was based on the potential
for a discovery of documents to be served as part of the Judicial Review. .
The Judicial Review is scheduled for hearing next week, no discovery of
documents has been served to date, nor is it likely to be served at this stage.
| am therefore of the view that the refusal to release certain of the information
sought under this Section is not now appropriate, albeit there were valid
reasons for refusing some of the documentation in the initial decision.

Section 27

My view is that some of the information you have sought comes under the
NBS tendering process, and that some of this information is commercially
sensitive. If all of this documentation was released it would meet the
information request and demonstrate technology and cost considerations. My
view is that this would not be in the public interest as it could reasonably be
expected to result in financial loss, could prejudice commercial positions and
could prejudice the outcome of contractual negotiations for the State and/or
. the bidders, and that this would not be in the public interest. Accordingly, |
have decided to refuse certain of the information in the public interest as
some of the information is commercially sensitive.

Schedule '

The attached schedule lists the documentation held by the Department in
relation to this request. The list identifies documents that are being released,
and the documents that are not being released with the reason(s) for refusal.

Right of appeal

You may appeal this deC|S|on by writing to the Information Commlssmner at
18 Lower Leeson Street, Dublin 2. There is a fee of €150 for such appeals,
other than appeals against a decision to impose a fee. If you wish to appeal,
you must usually do so not later than 6 months from the date of this
notification. Should you write to the Information Commissioner making an
appeal, please refer to this letter.

Yours sincerely

a“x-béizﬁ/y

Brendan Buckiey

- Assistant Principal .
Communications (Development) &
Electronic Commerce Division




FOI Request Reference: FO1/2008/27

Schedule of Records: Summary of Decision Making

Record | Brief Description File Ref, No. of Decision: Basis of
No. & Date of Record Pages Grant/Part | Refusal:
Grant/ Section of Act
Refuse o

1 Pre-notification submission, email 25 Grant N/A
from Yvonne McCarthy (DCMNR),
02/05/2007

2 Pre-notification information, email 2 Grant N/A
from Yvonne McCarthy (DCMNR)
to A.Riedl, 1)/05/2007

3 Pre-notification submission, email 48 Grant N/A
from Y vonne McCarthy (DCMNR)
to A.Riedl, A.Papadias, 27/06/2007

4(a) Email from A.Riedl to Yvonne 2 Refuse 20
McCarthy, 05/07/2007

4(by Email from Yvonne McCarthy to 1 Grant N/A
A .Riedl , 05/07/2007

4(c) Email from A.Riedl to Yvonne 1 Grant N/A
McCarthy, 27/06/2007

5 Email correspondence from Y vonne 4 Refuse 20
McCarthy (DCMNR) to A.Riedl,
09/07/2007

6 Electronic Notification by the Irish 29 Refuse 20
Authorities to the European :
Commission, 17/08/2007

7 Decision Letter by the Commission to 15 Partial 27
the Irish authorities of 26/09/2007 Refusal

8 Request by the Irish authorities to 4 Refuse 20




protect confidential information -
contained in the Commission
Decision, 27/09/2007

Updated information submitted by the
DCMNR on the NBS [email from
Aneta Scieplek (DCMNR) to A
Riedl, 18/12/2007

Refuse

20

10

Submission of two confidential
documents by G.Purcell: follow-up
information on the NBS [email from
G Purcell (DCMNR) to |.Papadias
and A.Riedl, 21/02/2007 2007

91

Refuse

20

il

Email from A Riedl to Yvonne
McCarthy (DCMNR), 26/11/2007

Refuse

20

12

Email from Y vonne McCArthy
(DCMNR) to A.Ried], 22/11/2007

Grant

N/A

13

Email from Yvonne McCarthy
(DCMNR) to A.Riedl, 22/11/2007

Grant

N/A

14

Email from Yvonne McCarthy
(DCMNR) to A.Riedl, 22/11/2007

Refuse

20

15

Email from A Ried] to Yvonne
McCarthy (DCMNR),22/11/2007

Grant

N/A

16

Email from A.Ried] to Yvonne
McCarthy (DCMNR)

Grant

N/A

17

Lmail from Aneta Scieplek
{DCMNR) to A Ried|, 28/09/2007

Refuse

20

18

Email from A.Riedl to Yvonne
McCarthy (DCMNR),
A.Scieplek,(DCMNR), Eric
Tomkins{Comreg), 28/09/2007

Refuse

20

19

Email from Yvonne McCarthy
{DCMNR) to A.Riedl. 27/09/2007

Refuse

20

20

Email from Yvonne McCarthy
(DCMNR) to A.Riedi, 17/08/2007

15

Refuse

20

21

Email from Y vonne McCarthy

Granl

N/A




(DCMNR) to A.Riedl, 05/7/2007

22 Email from Yvonne McCarthy Grant N/A
. (DCMNR) to A.Riedl, 14/06/2007

23 Email from A.Riedl to Yvonne Grant N/A
McCarthy (DCMNR), 07/06/2007

24 Email from Yvonne McCarthy Grant N/A
(DCMNR) to A.Riedl, 30/04/07 .

25 Email from A.Riedl to Yvonne Grant N/A
McCarthy (DCMNR), 30/04/07

26 Email from Yvonne McCarthy Grant N/A
(DCMNR) to A Riedl, 30/04/2007 _

27 Email from Yvonne McCarthy Grant N/A
(DCMNR) to A Riedl, 08/03/2007

23 Email from Y vonne McCarthy Grant N/A
(DCMNR) to A Riedl, 08/03/2007

29 Email from A.Riedl to Yvonne Grant N/A
McCarthy (DCMNR), 08/03/2007

30 Cover Letter from DFA to DCMNR, Grant N/A
cc D/Finance (14 March 2006) re
State Aid N 284/2005 _

31 Cover Letter from DFA to DCENR; Grant N/A
cc D/Finance (01 October 2007) re
State Aid N 475/2007

32 Email from Yvonne McCarthy to Partial 27
E.0'Domhnaill (DFA) & D.Hackett Refuse

(DFA) re Commission Dicision re
National Broadband Scheme,
27/09/2007




From: Yvonne McCarthy

Sent: 02 May 2007 17:10

To: 'Alexander.RIEDL@ec.europa.eu’

Cc: ‘Eric Tomkins'

Subject: National Broadband Scheme (NBS)
Sensitivity: Confi dentlai

~Alexander,

The Contract Notice for the NBS (National Broadband Scheme) was published on
www.etenders.gov.ie <http://www.etenders.gov.ie> this afternoon, in parallel the Contract
Notice has been sent to OJEU. I will forward details of the OJEU number when received.
Interested candidates need to request the relevant documentation from the Department; this
relevant documentation includes the Information Memorandum (IM) and Pre-Qualification
Questionnaire (PQQ) for the National Broadband Scheme. Please find attached copies of these
documents.

The NBS is in line with the principles outlined in informal discussions with DG. We have
taken a decision in two key areas: First, we are proceeding by way of a national tender as

. opposed to a regional tender and second, we have generated a map indicating the unserved
areas that may be covered by the NBS.

The reason for choosing a national approach for the tender is to maximise the viability and
sustainability of the scheme. The mapping process completed by our technical experts,
highlighted that the currently unserved areas have a very low population density, which is
highly spatially dispersed. These significant factors favoured a national approach in order to
ensure that the successful tenderer has access to some of the more densely populated areas,
this could not be achieved by dividing the tender into regional areas.

The Department has highlighted in the IM that the map is an indicative map denoting the

geographic areas it is anticipated may fall within the coverage requirements of the NBS The
indicative map sets out those areas of Ireland which, from information currently available to
the DCMNR (including, without limitation, based on representations from service providers):

(i) are currently served by broadband;

(i) DCMNR reasonably believes will be served by broadband in the near future, based on
information from service providers; and

(111) Remammg areas that are not currently served by broadband and can be addressed by the
NBS.

The DCMNR are undertaking an ongoing assessment of served and unserved areas for
broadband in Ireland. Further maps will be provided in the Invitation to Participate in
Competitive Dialogue ("ITPCD") documentation, which will show the indicative target areas
which will be addressed by the NBS Contract. Please find the link to the indicative map on the
Departments' http://www.dcmnr.gov.ie/nbs <http://www.dcmnr.2ov,ie/nbs> . '

The Department are prepanng a draft notlﬁcatlon to DG Competition with respect to this
scheme; we will be in contact in the next week in relation to this issue.



Regards,

DCMNR NBS PQQ - DCMNR IM
2 May 2007.00C...cument - 2 May 204

Yvonne Mc Carthy
Communications Development
29-31 Adelaide Road
Dublin 2 '

Phone - 01 6783187
Fax - 01 €782126
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