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Regulation by Regulation Briefing on the Statutory instrument to implement the second Electricity Directive (2003/54/EC)
PART 1 PRELIMINARY AND GENERAL

These are standard provisions.

PART 2 COMMISSION FOR ENERGY REGULATION

Regulation 3:
Functions of Commission
The functions of the Commission for Energy Regulation (CER) in relation to electricity are set down in section 9 of the Electricity Regulation Act 1999 (“the 1999 Act”), as amended by the European Communities (Internal Market in Electricity) Regulations 2000 (“SI 445 of 2000”). National regulatory authorities have been given additional functions under the new Directive and accordingly, this Statutory Instrument (SI) provides for the amendment of Section 9 of the 1999 Act for the purposes of the assignment of the additional functions. 

Regulation 3 has a number of key elements, as set out below.

Regulation 3 (a) (i) & (ii)  

Under existing legislation, the CER has a function to regulate the tariffs of ESB for the electricity it supplies to its customers in the captive market up until full market opening on 19 February 2005.  The purpose of this is to ensure that the tariffs and the costs underlying those tariffs, are regulated and that there are no cross subsidies between various activities of the company.

These Regulations will allow for the regulation by the CER of ESB as Public Electricity Supplier
 (PES) on an economic basis, following full market opening. It is anticipated that for the foreseeable future the vast majority of customers will remain with PES in the fully liberalised market. Linked to this, the draft Regulations include a new provision which enables the CER to regulate ESB Power Gen. This is the flip side of the proper regulation of ESB PES. 

Regulation 3 (a) (iii) 
Other functions now being assigned to the CER include: 

· co-operating with other regulators and the EU Commission, 

· the granting, monitoring, modification, revocation and enforcement of licences and authorisations under the 1999 Act,

· publication of information and advice, 

· carrying out any role assigned to it in relation to Public Service Obligations, and 

· ensuring that there is a high standard of protection in place for customers in their dealings with suppliers. 

Regulation 3 (c)  
The CER is being given a significant monitoring function which is designed to help ensure non-discrimination, effective competition and the efficient functioning of the market.  It is required to monitor:  

· rules on management and allocation of interconnector capacity,

· any mechanisms to deal with congested capacity within the system,

· the time taken by the Transmission System Operator (TSO) and the Distribution System Operator (DSO) to make connections and repairs,

· the publication of appropriate information by the TSO and DSO concerning interconnectors, grid usage and capacity allocation,

· the effective unbundling of accounts of electricity undertakings,

· the terms, conditions and tariffs for connecting new electricity producers, in particular taking full account of renewable energy, distributed generation and combined heat and power,

· the extent to which the TSO and DSO fulfil their statutory functions, and

· the level of transparency and competition.

The CER is required to include details of the outcome of its monitoring activities in its Annual Report to the Minister.

The CER must also ensure, in the interests of consumer protection, that there are adequate safeguards to protect vulnerable customers, including the elderly and disabled. These safeguards must include measures to help customers avoid disconnection.  The CER can direct licence holders accordingly.

Regulation 3 (d)  
The CER is given the duty of taking account of the rights of customers, particularly household and small enterprises, to be supplied with a specified quality of electricity at reasonable, easily comparable and transparent prices.  This, among other provisions, gives effect to the concept of universal service, which is key concept of the second Electricity Directive.

Regulation 3 (e)  
 

The CER is required to carry out its functions in a consistent manner and to give its decisions and the reasons for reaching such decisions in writing, unless it is impractical to do so. 

Regulation 4: consultation by the Commission
This provision enshrines good regulatory practice in that it requires the CER to consult with any person or body it considers necessary in relation to the performance of its functions. It must give due consideration to any views or recommendations made.


Regulation 5:  Publication by the Commission of Information and advice 

Similarly, this provision enshrines good regulatory practice in that it requires the CER to publish information to interested parties, as appropriate.

PART 3 TRANSMISSION SYSTEM OPERATOR

 Regulation 6:  Functions of the Transmission system operator 

This provision expands the functions of the TSO as currently set out in Regulation 8 of SI 445 of 2000 to include the following functions: 

· to plan the long term ability of the transmission system to meet the necessary demands for the transmission of electricity,

· to contribute to the security of electricity supply through adequate planning and operation of transmission capacity and system reliability,

· to undertake any role assigned to it as system operator or market operator under electricity trading regulations made by the CER,

· to provide anyone using or seeking to use the transmission system with the information needed, on a timely basis, for efficient access to the system, and

· to take account of the need to operate a coordinated transmission system and distribution system in the performance of its functions. 

Regulation 7:  independence of the Transmission system operator

This provision amends the existing Regulation 9 in SI 445 of 2000 by inserting an additional paragraph designed to ensure that the TSO is not hindered in the discharge of its functions by the transmission asset owner (ESB). It provides that the requirements which are set by the TSO and which must be complied with by the asset owner may include matters, which relate to minimum standards for the maintenance and development of the transmission system.

Regulation 8: Duty of non-discrimination by the Transmission system operator 

This provision expands Regulation 11 of SI 445 of 2000 and obliges the TSO to establish a compliance programme to ensure that discriminatory conduct by it and its employees is prevented. The TSO must report to the CER on the level of compliance at least once a year and the report must be published. The CER may direct the TSO as it sees fit in relation to the compliance programme. 

Regulation 9: restriction on disclosure of commercially sensitive information by the Transmission system operator 

This provision expands Regulation 12 of SI 445 of 2000 and obliges the TSO to disclose information about its own activities, which may be commercially advantageous, in a non-discriminatory manner. It also makes a breach of the confidentiality rules (already provided for in Regulation 12) or disclosure of information in a discriminatory way an offence, which is subject on summary conviction to a maximum fine of €3,000.
PART 4 DISTRIBUTION SYSTEM OPERATOR

 Regulation 10: functions of the distribution system operator 

The second Electricity Directive specifically provides for the legal unbundling of the Distribution System Operator (DSO) by separating the network business (natural monopoly) from competitive activities, namely generation and supply, so as to ensure non-discriminatory access to the network and avoid conflicts of interest. 

While the Directive must be implemented by 1 July 2004 there is the possibility of delaying the legal unbundling of the DSO until 1 July 2007. However, all accounting and management unbundling requirements of the Directive relating to the DSO are required to take place on 1 July 2004. It should be noted that the minimum requirements of the Directive have been included in this SI at this time since the decision on the form of legal unbundling of the DSO has not yet been made.  The next “unbundling” step for the DSO is under active consideration.  A consultancy  review is being commissioned to advise on the most appropriate DSO structure. Accordingly, further Regulations will be required to be made at a later date, and in advance of 1 July 2007, to give effect to the legal unbundling provisions of the Directive.

Regulation 22 of SI 445 of 2000 provided for the management unbundling and functions of the licensed Distribution System Operator (DSO).  As a result of SI 445, a division of ESB (the Networks Business Unit) was designated and approved by the CER, to exercise the functions of the licensed DSO.  The Board of ESB is obliged under the legislation to provide the DSO with sufficient resources, including its own managing director and staff, necessary for the performance of its functions.

Regulation 10 (a)  
This provision provides that the designation of ESB Networks, as a ring-fenced business unit of ESB and approved by the CER to exercise the functions of the licensed DSO, shall continue in force until such time as measures are brought into operation by the Minister to give effect to the legal unbundling requirement of the Directive. 

Regulation 10 (b)  
The provision restates in clear terms that the DSO must operate independently from the other activities of ESB, i.e. the designated unit must have its own management, make the relevant decisions with regard to the distribution system etc.  In addition, it requires the CER to take cognisance of criteria set down in the Directive in relation to management independence in any direction it gives ESB or the Networks Business Unit in relation to the allocation of resources etc.  


Regulation 10 (c)  
This provision expands the functions of the DSO as currently set out in Regulation 22 of SI 445 of 2000 to include the following functions:
· to carry out any functions relating to meters,

· to provide anyone using or seeking to use the distribution system with the information needed for efficient access,

· to ensure all households and small enterprises enjoy universal service  as regards quality of electricity, as specified by the CER, and

· to comply with any arrangements specified by the CER to enable customers to switch to a new supplier.

Regulation 10 (d)  
This provision requires the DSO, when planning the development of the distribution system, to have regard to the fact that energy efficiency/demand-side management measures, and distributed generation might supplant the need to upgrade or replace parts of the distribution system.   In addition, the DSO is required, in discharging its functions, to minimise the overall costs of the generation, transmission, distribution and supply of electricity to final customers.  

Regulation 11: Duty of non-discrimination by the distribution system operator 

This provision expands Regulation 23 of SI 445 of 2000 and obliges the TSO to establish a compliance programme to ensure that discriminatory conduct by it and its employees is prevented. The DSO must report to the CER on the level of compliance at least once a year and the report must be published. The CER may direct the DSO as it sees fit in relation to the compliance programme. 

Regulation 12: restriction on disclosure of commercially sensitive information by the distribution system operator 

This provision expands Regulation 24 of SI 445 of 2000 and obliges the DSO to disclose information about its own activities, which may be commercially advantageous, in a non-discriminatory manner. It also makes a breach of the confidentiality rules (already provided for in Regulation 24) or disclosure of information in a discriminatory manner an offence, which is subject on summary conviction to a maximum fine of €3,000. 

PART 5  AUTHORISATIONS

Regulation 13: authorisation to construct or reconstruct a generating station 

This provision amends section 16 of the 1999 Act to provide that, in addition to the normal authorisation process adopted by the CER under section 16 (1), the CER may by order authorise a class or classes of generating station, subject to such terms and conditions, including application procedures, as may be specified in the order. 

This will allow the CER to be more flexible in the procedures it adopts for the authorisation process depending on the type of generating station involved i.e. it can introduce a less burdensome process in the case of small and/or distributed generators.  

Regulation 14: application for authorisation 

This provision amends section 17 of the 1999 Act in relation to the application procedure to be followed for authorisations. It provides, inter alia, that 

· authorisation procedures must be published,

· applications for authorisations must be determined in accordance with the criteria order made under section 18 of the 1999 Act,

· authorisation procedures for small generators and distributed generation take into account their limited size and potential impact, 

· authorisations shall be in writing unless it is an authorisation for a class of generating station as referred to in Regulation 13 above, and

· the terms and conditions of an authorisation or modification thereof may be appealed in accordance with section 29 of the 1999 Act. This appeal mechanism does not apply to an authorisation for a class of generating station as referred to in Regulation 13 above. 

Regulation 15: Orders specifying criteria for considering applications for authorisations to construct of reconstruct a generating station 

This provision amends Section 18 of the 1999 Act for the purposes of extending the criteria to be specified in a Ministerial Order in connection with the consideration of applications for the construction of a generating station to include the protection of public health and safety; the efficient production of energy and the use of public ground.  It also provides for the publishing of the draft order by the Minister and removes the requirement for the payment of a fee to obtain a copy of the draft Order.

PART 6  LICENCES

Regulation 16: licences 

Regulation 16 (a)  
This Regulation essentially restates, in the interests of consolidation, section 14 (1) of the 1999 Act which provides for the CER‘s licensing powers by giving the CER the power to license the Public Electricity Supplier (PES). 
Regulation 16 (b)  
This Regulation also amends section 14 to provide that in addition to the normal licensing process adopted by the CER under section 14 (1), the CER may by order provide that a class or classes of generating station, shall stand licensed subject to such terms and conditions as may be specified in the order. This will allow the CER to be more flexible in the procedures it adopts for the licensing process depending on the type of generating station involved and mirrors similar “de minimis” type procedures for authorisations. The Regulation also provides for related procedural matters.

Regulation 16 (c)  
This provision clarifies what entity can hold the various types of licence issued by the CER  under Section 14 of the 1999 Act. In the main, these entities have already been identified in SI 445 of 2000, with the exception of the PES licence, which may only be granted to ESB.  

Regulation 16 (e)  
This provision provides that ESB’s generating stations which existed pre-1999 shall be licensed as soon as practicable after the making of the Regulations. 

PART 7 PUBLIC ELECTRICITY SUPPLIER AND SUPPLIER OF LAST RESORT
                                                      .   

Regulation 17: conditions of public electricity supply licence 

This provision deals with conditions of the Public Electricity Supplier’s licence that the CER may impose. The need to enshrine the concept of a PES arises out of Article 3.3
 of the Directive and in setting out licence conditions, this provision aids regulatory certainty in that all market players will be aware of what may be required from the PES.

Such conditions may relate to: 

· the keeping of separate accounts in respect of its activities, in particular between licensed and unlicensed activities to prohibit cross subsidies and require any arrangements between those parts to be approved by the CER, 

· the terms for the supply of electricity, 

· adherence to those parts of the Grid and Distribution Codes, as applicable,

· participation in and compliance with any trading arrangements put in place by the CER, 

· the performance of its statutory duties, 

· the economic purchase of electricity after 19 February 2005, on terms approved by the CER, and

· the supply of electricity only in accordance with charges, prices or tariffs as approved by the CER under section 9 of the 1999 Act.

  Regulation 18:  Supply duty of public electricity supply licence 

This provision provides that the Public Electricity Supplier meet all reasonable requests for electricity. Under the Directive the concept of universal service is defined and  means that customers are entitled to be supplied with electricity of a specified quality at reasonable, easily and clearly comparable and transparent prices.   In a fully liberalised market, a “public” supplier is required to meet the requirements of the electricity needs of customers who are not “cherry-picked” or do not choose to move. In order to protect this public supplier, the provision provides that the CER can determine if requests for supply are unreasonable. 

Regulation 19: Tariffs for public electricity supply 

This provision provides for the regulation of PES’ tariffs by the CER.   It provides that the prices charged by the Public Electricity Supplier shall be established, calculated, approved, and modified in line with its licence and these tariffs shall be published. 

Transparent and consistent regulation is important in the context of regulatory certainty. The regulation of Public Electricity Supplier tariffs is important to ensure that the Universal Service obligations are met. 

Regulation 20: duty of non-discrimination by public electricity supply 

This provision obliges the Public Electricity Supplier not to discriminate unfairly between any person or class of person, particularly in favour of its subsidiaries, associated undertakings, etc. This duty is in line with similar obligations placed on the Transmission System Operator, Distribution System Operator and Transmission System Owner.

Regulation 21: supplier of last resort 

This provision provides for a Supplier of Last Resort to be designated.  A Supplier of Last Resort is a supplier who steps in where there has been market failure of some description e.g. an independent supplier goes out of business, or where the CER is of the view that circumstances exist which mean that the Supplier of Last Resort should supply a final customer (e.g. for safety reasons). It is a further attempt to guarantee a customer’s right to be supplied, and it gives further effect to the concepts of universal service and to consumer protection.
  Regulation 21 (1) & (3) 
The CER must, following public consultation, designate a licensed electricity supplier to act as the Supplier of Last Resort, subject to any terms conditions or requirement considered necessary by the CER. Where the CER is of the opinion that the Public Electricity Supplier is the most appropriate licensee to perform this role, it may appoint it as the Supplier of Last Resort.  

Regulation 21 (2)  
The Supplier of Last Resort is required to supply electricity to customers of another licensed supplier in the following circumstances:

· where a licensed supplier ceases or fails to supply electricity in accordance with its contractual obligations to its customers, or 

· where, following representations to the CER from a licensed supplier, the CER is of the view that circumstances exist which warrant a direction by the CER to the Supplier of Last Resort to supply electricity to a final customer.

Regulation 21 (3) and (4)

The CER specifies any terms, conditions or requirements it considers necessary in respect of the Supplier of Last Resort, including those relating to 

· the duration of supply, termination of supply and price,

· the method for calculating the price for supplying electricity. 

PART 8  PUBLIC SERVICE OBLIGATIONS AND CONSUMER PROTECTION

Regulation 22: public service obligations 

This provision amends Section 39 of the 1999 Act to provide that public service obligations (PSOs) may also relate to energy efficiency and climate protection. It also provides that, in making a PSO Order, when financial compensation is being granted for the performance of a PSO, the Minister shall have regard to the need to ensure that PSOs are imposed in a non-discriminatory and transparent manner. 

Regulation 23: Suppliers’ customer charters

Regulation 23 (1)  
This provision provides that the CER obliges PES and those licensed suppliers who supply household customers, to put in place, publish and adhere to a customer charter, in a form approved by the CER.

Regulation 23 (2)  

This provision provides that the CER may require that licensed suppliers who supply small enterprises to put in place, publish and adhere to a customer charter, in a form approved by the CER.

Regulation 23 (3)  
The conditions set out in the relevant customer charter must be fair, transparent and given in clear and comprehensible language in advance of a contractual commitment.

Regulation 23 (4)  
The customer charter in respect of household customers must include a long list of conditions as set out in the Annex to the Directive. For instance, customers are informed to their statutory right to be supplied with electricity of a specified quality at reasonable prices and have a right to a contract with a licensed supplier that includes certain specified information. Such information should include, inter alia:

· supplier contact details,

· connection times,

· quality levels,

· service provision,

· means of updating information on applicable tariffs,

· payment methods, 

· right of withdrawal of either party,

· conditions for renewal or termination of services,

· customer service details,

· compensation and refund arrangements, 

· complaints procedures, and 

· provision of services to vulnerable customers, including the elderly and disabled,

· maintenance of a register of vulnerable customers, including those requiring 

   priority service.

Further stipulations set out in the customer charter provide that customers:

· have a right to the above information prior to conclusion of a contract,

· are notified in advance of proposed changes to the contract and their right of withdrawal,

· are notified directly of any increases in charges,

· receive fair and transparent information on prices, tariffs, terms and conditions, 

· are offered a wide choice of payment options,

· are protected against unfair or misleading selling methods, 

· are facilitated and not penalised or charged when wishing to change supplier,

· benefit from a simple, inexpensive, transparent method of resolving complaints 

   fairly

Regulation 23  (5), (6) and (7)  
The CER is required to supervise compliance with the obligation to put in place etc a customer charter where contracts are concluded through intermediaries. Where a supplier is in breach of, or fails to fulfil, its consumer protection obligations as set out in this Regulation, that supplier is liable on summary conviction to a fine of up to €3,000.

Regulation 24: dispute resolution between consumers and suppliers 

This provision provides for dispute settlement procedures to protect electricity consumers. It provides that the CER shall establish independent, simple, easily accessible dispute resolution procedures for any party including customers having an unresolved complaint with a licensed supplier, PES, DSO or their intermediaries.

The CER may perform this function itself or it may delegate it to an independent third party whose expenses are recognised for the purpose of the levy order on energy undertakings. Its determinations and directions, including decisions regarding the payment of proportionate compensation are binding.  In the public interest, the CER has a right to publish an outline of the complaints received.

Regulation 25: Information on energy sources 

This provision obliges the CER to ensure that PES and all licensed suppliers give reliable information, in electricity bills and in promotional material sent to customers, in relation to: 

· the contribution of each energy source to the overall fuel mix of the supplier over the preceding year, and

· details of publicly available reference sources to information on the environmental impact, at least in terms of CO2 and radioactive waste, resulting from the production of such electricity.

Regulation 26: Standards of performance for public electricity supplier, distribution system operator and transmission system operator in relation to supply 

This provision provides that the CER shall, following consultation, specify in the licences, the standards of performance, including standards of quality that PES, DSO and TSO must achieve and comply with in relation to the provision of electricity supply services.
While PES in effect acts as the default supplier in the market, which supplies those who do not chose to move to an independent supplier, the actual quality of that electricity supply is a matter for the network operators.

PART 9  UNBUNDLING OF ACCOUNTS

Regulation 27: Unbundling of accounts of electricity undertakings 

This Regulation expands Regulation 27 of SI 445 of 2000 and requires all electricity undertakings to keep separate accounts for its generation, transmission, distribution and supply activities. This is to avoid discrimination, cross-subsidisation and distortion of competition. The audit of the accounts must verify that the obligation to avoid discrimination and cross-subsidies is respected and a certificate to this effect must be included in the audited accounts.  

This provision also requires ESB to keep separate accounts for each separate supply business and to specify the revenue from the ownership of the transmission and distribution systems.

 PART 10  SECURITY OF SUPPLY

Regulation 28: Security of supply 

Regulation 28 (1) and 28(2)
This Regulation grants the CER the statutory duty of monitoring security of electricity supply, thus clearly assigning this function to the CER. The matters that must be monitored are specified and include:

· the balance between supply and demand,

· the level of expected future demand,

· the envisaged additional capacity being planned or under construction,

· the quality and level of maintenance of the transmission networks,

· the measures to cover peak demand, and

· the measures to deal with a shortfall of capacity by one or more suppliers.

Regulation 28 (3) and (4)
This provision also places the onus on the TSO to report to the CER on matters relating to the monitoring of security of supply. It is required to advise the CER if there is a threat or a likely threat to security of supply, and to make recommendations to the CER on measures required to cover peak demands and shortfalls in capacity.

Regulation 28 (5)
This Regulation places a statutory duty on the CER to take any measures necessary to protect security of supply. 

Regulation 28 (6)
In the event that the current measures in place or the authorisation of new generation capacity are insufficient to ensure security of supply, the CER may, with the consent of the Minister:

(a) host a tender competition to acquire the necessary additional generation capacity, or  

(b) secure the provision of energy efficiency/demand-side management measures by competitive tender.

Regulation 28 (8) and (9)
Procedural matters relating to tender competitions are provided for.

Regulation 28 (10)

In the event of a likely serious risk to security of supply and where there is not enough time to secure generation capacity by means of a competitive tender, the CER, with the consent of the Minister, can direct the TSO, PES or any licensed undertaking to undertake arrangements, including financial arrangements, that the CER considers necessary to protect security of supply.

Regulation 28 (11)
This provision requires the CER to publish a report every two years on its monitoring of the security of supply situation which details any measures taken in relation to it. This report must be forwarded to the European Commission.

PART 11 DE-ENERGISATION OR DISCONNECTION OF SUPPLY

Regulation 29: De-energisation or Disconnection of Supply

This provision provides that only the DSO or the TSO, as deemed appropriate by the CER, can de-energise (cut off the supply of electricity) or disconnect (remove a meter or part of) a customer who has a supply of electricity. Such action can only be carried out in accordance with the terms and conditions of the DSO’s or TSO’s licence, as appropriate  and any relevant customer charter as provided for in Regulation 23. Any request for de-energisation or disconnection must be authenticated by the DSO or the TSO, as the case may be. 

PART 12 GENERAL PROVISIONS

Regulation 30: Direct lines

This Regulation amends section 37 of the Electricity Regulation Act and provides that the CER can grant a permission to any person to construct a direct line not connected to the transmission or distribution system when initially constructed for the purpose of supplying electricity. This permission can only be granted where the applicant has been refused connection to the transmission or distribution systems on grounds of lack of capacity or as a result of a dispute with the TSO or the DSO. A person granted permission to construct a direct line may, by means of that direct line, supply their own premises, own subsidiaries and eligible customers.
Regulation 31: Dispute Resolution between third parties and System Operators

This provision amends subsection 34(6) of the Electricity Regulation Act by substituting it to provide for the following:-

The CER is empowered to preside over any disputes that may arise between:

(a) any person who has a right to be offered connection to and use of the system and the TSO or DSO, and 

(b) any person and the TSO or DSO as regards the issues monitored by the CER  under section 9(1D) of the Electricity Regulation Act (as inserted by Regulation 3(c) of this SI). 

The CER must consider any dispute referred to it by a third party and make a determination thereon. The CER’s direction to the TSO or DSO shall be binding unless and until overruled on appeal under the 1999 Act.

The timeframe for the consideration of third party complaints is prescribed in line with the Directive.  The CER must issue a determination within two months of receipt of the complaint, however where the CER requires more information on the complaint, this may be extended by two months. The complainant must agree to this extension unless the application refers to connection tariffs for major new generation facilities, in which case consent of the complainant is not required.

In the event of cross border disputes, the CER has jurisdiction if the Irish TSO is the system operator which refuses use of or access to the transmission system. 

Regulation 32: Establishment of Appeal Panel

This Regulation amends section 29 of the Electricity Regulation Act 1999, which provides an appeals mechanism for the holder of a licence or authorisations against a decision of the CER. This Regulation extends the existing provision regarding the establishment of an appeal panel by the Minister to allow a person to appeal against a determination by the CER in relation to a dispute between a system operator and a third party (as provided for by Regulation 31 above). 
Regulation 33: Reciprocity

This provision confirms that suppliers within the State are permitted to supply electricity to an eligible customer in another Member State, if such customer is considered to be eligible in both Member States.

Regulation 34: imports and exports of electricity

This provision requires the TSO to monitor the physical flow of electricity that enters or exits the system by means of an interconnector, and to report to the CER on this. The CER in turn is required to inform the European Commission every three months of the physical flows of imported electricity.

Regulation 35: restriction on disclosure of commercially sensitive information by transmission system owner

This provision expands Regulation 21 of SI 445 of 2000 and obliges the Transmission System Owner (ESB) to disclose information about its own activities, which may be commercially advantageous, in a non-discriminatory manner. It also makes a breach of the confidentiality rules (already provided for in Regulation 21) or disclosure of information in a discriminatory way an offence, which is subject on summary conviction to a maximum fine of €3,000.

Regulation 36: miscellaneous amendments to principal regulations

SI 445 of 2000 provided that the Infrastructure Agreement, the Transfer Scheme and the vesting of the TSO licence were to take place on a date to be known as the ‘effective date’, namely 20 June, 2001. The effective date has been and gone and SI 445 of 2000 needs to be amended in order to allow any one of these three components to be finalised and put in place independently of the other elements. 

Regulation 36 (1), (2) and (3)
These provisions revoke Regulations 5, 6, 7 and 10 of SI 445, which refer to the designation of licences from “the effective date”. The granting of the TSO, DSO and Transmission System Owner licences to certain specified entities only is now dealt with in the amendments to Section 14 of the Electricity Regulation Act 1999, as provided for in Regulation 16 (c) of this SI. 

Regulation 36 (4)
This provision amends Regulation 10 of SI 445 of 2000 to provide that the resources etc provided by ESB to ESB National Grid Business Unit shall continue until such time as the Infrastructure Agreement and Transfer Scheme take effect as opposed to have been made as in the original Regulation.

   Regulation 36 (5)
This provision amends Regulation 13 of SI 445 of 2000 to remove the reference to “effective date” insofar as the Transfer Scheme is concerned. The Transfer Scheme shall now take effect on a date specified in the Transfer Scheme.

Regulation 36 (6)
Regulation 14 of SI 445 of 2000 sets out the provisions in relation to the transfer of staff from ESB to EirGrid.  Regulation 14 has now been amended to cater for the inclusion of staff hired by ESB National Grid since 20 June 2001 in the Transfer Scheme when it is made.

In addition, SI 445 of 2000 is amended to allow staff that move from ESB to EirGrid prior to the Transfer Scheme to be designated as part of the Transfer Scheme when it is made.  

Regulation 36 (7), (8) and (10)
These provisions delete the references to the ‘effective date’ in Regulations 15 and 16 of SI 445 of 2000 in relation to the Transfer Scheme and in Regulation 18 of SI 445 of 2000 in relation to the Infrastructure Agreement.

Regulation 36 (9)

This provision amends Regulation 17(1), (5), (6) and (8) of SI 445 of 2000 to remove the reference to “the transmission system operator” and replace it with “EirGrid” insofar as pension schemes are concerned.

Regulation 36 (11)

This provision amends Regulation 32 of SI 445 of 200017 to remove the reference to “effective date” and therefore the TSO, DSO and Transmission System Owner licences can now be issued by the CER from a date to be specified by the CER.
Regulation 36 (12)
Regulation 50 (2)(f) of SI 445 of 2000 regarding the CEO of EirGrid is amended to provide that the CEO “may be seconded” and not “shall be seconded” to ESB National Grid until such time as the Transfer Scheme and Infrastructure Agreement is made.

Regulation 36 (13)
The provision removes the reference to “effective date” in the Schedule to SI 445 of 2000 which deals with the Transfer Scheme.

In summary, the foregoing provisions are aimed at facilitating the operational establishment of EirGrid as a fully functioning entity at the earliest possible date. Those provisions which remove the reference to “the effective date” essentially break the previous link between the Infrastructure Agreement, the Transfer Scheme and the vesting of the TSO licence so the various operational elements can take effect at different times.  “Early movers” and those recruited by ESB National Grid since 20 June 2001 can now be designated as part of the Transfer Scheme and thereby be covered by the legislative guarantees regarding terms and conditions of employment, pension entitlements etc. 

Regulation 37: offences by bodies corporate

This is a standard provision stating that where an offence is committed under these Regulations or the Principal Regulations (SI 445 of 2000) by a body corporate, with the consent or connivance or due to neglect on the part of an officer of that body, that person as well as the body corporate itself shall be liable.

Regulation 38: Prosecution of offences by these regulations

This is a standard provision allowing the CER to initiate summary proceedings relating to an offence under these Regulations or the Principal Regulations.

Regulation 39: Furnishing of false information

This provision makes it an offence for any person to knowingly or recklessly provide false information, and that person may be liable on summary conviction to a fine not exceeding €3,000 or 12 months in prison or both.

Regulation 40: savers

This is a standard saver provision which provides that any authorisation, application, licence, designation, decision, determination, direction, notice, notification, order or regulation that was issued, made or granted the Principal Regulations or the 1999 Act before these Regulations come into effect still stands.

� Under Article 3.3 of the Directive the concept of universal service is defined, which means that customers are entitled to be supplied with electricity. Not all customers will either seek independent supply or be attractive to independent suppliers. A “public” electricity supplier is therefore required to meet all reasonable requests for electricity. PES will be required to meet the electricity needs of customers who are either not “cherry-picked” or do not choose to move supplier. (See Regulation 18).





� Article 3.3  “ Member States shall ensure that all household customers, and, where Member States deem it appropriate, small enterprises, (namely enterprises with fewer than 50 occupied persons and an annual turnover or balance sheet not exceeding EUR 10 million), enjoy universal service, that is the right to be supplied with electricity of a specified quality within their territory at reasonable, easily and clearly comparable and transparent prices.  To ensure the provision of universal service, Member States may appoint a supplier of last resort”.
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