9 December, 2004.

Mr. Jamie Smyth, 

The Irish Times, 

10-16 D’Olier Street, 

Dublin 2. 

Our Reference Number: FOI/99/2004

Dear Mr. Smyth, 
I refer to the request, which you made under the Freedom of Information Acts 1997 and 2003 (the Acts) for “details of all correspondence, memos and records of the Departments and industry’s discussion of setting up a national registry of 3G mobile phones”.

As I advised by phone last week, following consideration of your request and whether the requested records were appropriate for release under the FOI Acts, I have decided to refuse your request. If you have any queries regarding this correspondence you can contact me by telephone at + (01) 678 2953 or at Catherine.mcdonald@dcmnr.ie 

The purpose of this letter is to explain this decision.  This explanation has the following parts:

1.
a schedule of all of the records covered by your request;

2. 
an explanation of the relevant findings concerning the records to which access is denied, and

3. 
information on how this decision can be appealed should you wish to do so.

1.  Schedule of records

A schedule is attached at the end of this letter showing the documents that this Department considers relevant to your request.  It describes each document and refers to the sections of the FOI Acts which apply to prevent release.  The schedule also provides brief reasons for the decision, which are meant to supplement the fuller and more detailed explanation given under heading 2 below.  
2. Findings, particulars and reasons for decisions to deny access

The sections of the Acts, which can apply to deny access to documents, are known as its exemption provisions.  You will note from the schedule that the majority of the documents being withheld are either reports of meetings with the industry or e-mails arranging or following up on meetings.  These documents are being withheld, under Sections 20 – Deliberation of Public Bodies and or Section 26, Information obtained in Confidence.  

Section 20 – Deliberation of Public Bodies.  This section provides for exemption on the grounds that the material contains matter relating to the deliberative process of a public body where the public interest would not on balance be better served by the granting than by refusing to grant a request and protects against undue intrusion in to the advisory and decision making processes of public bodies. 

The essential thrust of this section is towards protecting the deliberative process so that the ongoing activity of formulating, considering, weighing up, advising and deciding on issues is not interfered with, and in this particular case, it is felt that the Minister’s final decision on whether to, or how best to, establish a register of the use of (2&) 3G phones would not be best served by releasing these records at this time.  The proposal is a complex issue and the legal, technical and practical issues surrounding it and the exact nature of such a register must be given careful thought and premature release of documents could reasonably be expected to interfere with the decision making process.

Section 26 – Information obtained in confidence.  This section relates to records given to a public body in confidence on the understanding that it would be treated by it as confidential, and where disclosure would be likely to prejudice the giving to the body of further similar information, that the body considers would be of importance.  This Section is subject to a public interest test that in this instance does not override the exemption. 

At the outset of the discussions with the industry on the proposal for a Register, the ICIA requested that details of the discussions would not be released until the Minister had made a decision on the nature of and necessity for a register, so that all discussions would be direct rather than filtered through third parties, the media etc.  The Department agreed to this request in the interest of an open and frank discussion on the issues surrounding this proposal and so that the decision process would be protected from undue interference and media reports.  Disclosure of such records would be likely to prejudice the giving of further similar information to the Department in the future.

3. Rights of appeal

Again, I wish to advise you that if for any reason you are not satisfied with the outcome of your request, you are entitled to seek a review of the case by appealing the decision to this Department's FOI Internal Review Board.  

To appeal, you need only write to Mr. John Wynne, FOI Unit, Department of Communications, Marine and Natural Resources, Leeson Lane, Leeson Street, Dublin 2.  You must make your appeal within 4 weeks of receiving this letter, but the making of a late appeal may be permitted in appropriate circumstances.  The appeal will involve a complete reconsideration of the matter by a more senior member of the staff of this body. Please note the new FOI charges, which came into being on the 7th July 2003: - the application fee for an appeal is currently €75 and a reduced fee of €25 applies if you are covered by a medical card.

Yours sincerely,

_____________________

Catherine McDonald

Communications (Regulation & Postal) Division
