
Public Consultation on Draft Electricity Bill, 2002

The Department of Communications, Marine and Natural Resources invites comments on the draft Electricity Bill below.

The objective of the Electricity Bill is to consolidate all existing electricity legislation and eliminate any unnecessary legislation currently in force. The Bill will also deal with remaining regulatory and restructuring issues in relation to the electricity industry, such as

· the licensing of a Public Electricity Supplier,

· universal service obligation,

· consumer protection issues,

· conversion of ESB (currently a statutory authority) into a plc under the Companies Acts.

In commenting on the draft Bill, interested parties should bear in mind that the document represents “work in progress” and is subject to change. The draft Bill does not purport to be a legal document.

Individuals and organisations are asked to submit their written views on the document by close of business on Friday, 29 November, 2002, at the latest. Submissions should be addressed to Mr Owen Duffy, at the address below.

Please note that comments may be published on the Department’s website.

Mr. Owen Duffy

Electricity Regulation Division,

Department of Communications, Marine and Natural Resources,

Setanta Buildings,

Nassau Street,

Dublin 2

Phone +353 1 6041068

Email: mailto:owen.duffy@dcmnr.gov.ie
Arrangement of sections

iARRANGEMENT OF SECTIONS


2PRELIMINARY AND GENERAL PROVISIONS


31 HEAD
 SHORT TITLE AND COMMENCEMENT


42 HEAD
 INTERPRETATION


113 HEAD
 LAYING OF ORDERS BEFORE HOUSE OF THE OIREACHTAS


124 HEAD
 SERVICE OF NOTICES


145 HEAD
 OFFENCES BY BODIES CORPORATE


156 HEAD
 PROSECUTION OF OFFENCES UNDER THIS ACT


167 HEAD
 FALSE DECLARATIONS


178 HEAD
 EXPENSES OF THE MINISTER


189 HEAD
 RIGHT OF REVIEW/ACTION


21INTRODUCTORY


2210 HEAD
 CONTINUATION OF COMMISSION


2411 HEAD
 FUNCTIONS OF THE MINISTER AND COMMISSION


30CONSUMER PROTECTION


3112 HEAD
 REPORT ON CONSUMER  INTERESTS


3213 HEAD
 CODES OF PRACTICE


3314 HEAD
 STANDARDS OF PERFORMANCE


34AUTHORISATION OF GENERATING PLANT OR INTERCONNECTORS


3515 HEAD
 OFFENCE TO CONSTRUCT OR RECONSTRUCT A GENERATING PLANT UNLESS AUTHORISED OR EXEMPT.


3616 HEAD
 GRANT OF AUTHORISATION


3817 HEAD
 GRANT OF AUTHORISATION EXEMPTION


4018 HEAD
 ORDERS SPECIFYING CRITERIA FOR CONSIDERING APPLICATIONS FOR AUTHORISATIONS FOR GENERATING PLANT.


42LICENCES ETC.


4319 HEAD
 PROHIBITION OF UNAUTHORISED ACTIVITY


4520 HEAD
 POWER TO GRANT LICENCES OR EXEMPTIONS  TO AUTOPRODUCERS


4621 HEAD
 POWER TO GRANT EXEMPTIONS FROM LICENSING REQUIREMENTS 


4822 HEAD
 POWER TO GRANT LICENCES


5123 HEAD
 DIRECT LINE LICENCE


5324 HEAD
 APPLICATION AND GRANT OF A LICENCE


5725 HEAD
 CONDITIONS OF LICENCES


5926 HEAD
 CONDITIONS OF TRANSMISSION SYSTEM OPERATOR’S LICENCE


6227 HEAD
 CONDITIONS OF TRANSMISSION SYSTEM OWNER’S LICENCE


6428 HEAD
 CONDITIONS OF DISTRIBUTION SYSTEM OPERATOR’S LICENCE


6729 HEAD
 CONDITIONS OF PUBLIC ELECTRICITY SUPPLY LICENCE


6930 HEAD
 ACCOUNTS OF ELECTRICITY UNDERTAKINGS


71MODIFICATION OF LICENCES AND AUTHORISATIONS .


7231 HEAD
 POWER TO MODIFY LICENCES AND AUTHORISATIONS.


7332 HEAD
 PROCEDURES TO BE FOLLOWED BEFORE MODIFYING LICENCES OR AUTHORISATIONS


7533 HEAD
 PUBLIC HEARINGS


7734 HEAD
 DETERMINATION BY COMMISSION FOLLOWING PUBLIC HEARING.


79INVESTIGATION AND ENFORCEMENT BY COMMISSION.


8035 HEAD
 DUTY TO INVESTIGATE


8136 HEAD
 AUTHORISED OFFICERS


8337 HEAD
 SEARCH WARRANTS


8438 HEAD
 DIRECTIONS BY THE COMMISSION


8639 HEAD
 ISSUE OF NOTICE BY COMMISSION.


8940 HEAD
 DETERMINATION BY COMMISSION OF SPECIFIED BREACH.


9041 HEAD
 COMPLIANCE WITH DIRECTION.


9142 HEAD
 FINES


92OTHER FUNCTIONS OF THE COMMISSION FOR ELECTRICITY REGULATION


9343 HEAD
 DISPUTE SETTLEMENT


9544 HEAD
 TRANSFER OF DIRECT LINE BUSINESS


9945 HEAD
 CONSULTATION BY THE COMMISSION


10046 HEAD
 PUBLICATION BY COMMISSION OF INFORMATION AND ADVICE


10147 HEAD
 PROHIBITION ON UNAUTHORISED DISCLOSURE OF INFORMATION


10248 HEAD
 KEEPING OF REGISTER


104APPEAL PANELS


10549 HEAD
 ESTABLISHMENT OF APPEAL PANEL


10750 HEAD
 FUNCTIONS OF APPEAL PANELS


109ELECTRICITY SUPPLY


11051 HEAD
 ELIGIBLE CUSTOMERS.


11252 HEAD
 TARIFFS FOR PUBLIC ELECTRICITY SUPPLY


11353 HEAD
 SUPPLY DUTY OF THE PUBLIC ELECTRICITY SUPPLIER


11454 HEAD
 POWER TO REQUIRE SECURITY


11555 HEAD
 NON DISCRIMINATION


11656 HEAD
 ECONOMIC PURCHASE


117TRANSMISSION SYSTEM OPERATOR


11857 HEAD
 TRANSMISSION SYSTEM OPERATOR


12258 HEAD
 GRID CODE


12359 HEAD
 DUTY TO OFFER TERMS FOR CONNECTION TO AND USE OF TRANSMISSION SYSTEM


12660 HEAD
 FORECAST STATEMENTS


12861 HEAD
 GENERATION SECURITY STANDARD


13062 HEAD
 TECHNICAL AND SAFETY AUDIT


13163 HEAD
 NON DISCRIMINATION


13264 HEAD
 PROHIBITION ON UNAUTHORISED DISCLOSURE OF INFORMATION.


13365 HEAD
 INDEPENDENCE OF TRANSMISSION SYSTEM OPERATOR.


13566 HEAD 
 INFRASTRUCTURE AGREEMENT.


139TRANSMISSION SYSTEM OWNER


14067 HEAD
 TRANSMISSION SYSTEM OWNER


14268 HEAD
 NON DISCRIMINATION


14369 HEAD
 PROHIBITION ON UNAUTHORISED DISCLOSURE OF INFORMATION


144DISTRIBUTION SYSTEM OPERATOR


14570 HEAD
 DISTRIBUTION SYSTEM OPERATOR


14771 HEAD
 DISTRIBUTION CODE


14872 HEAD
 DUTY TO OFFER TERMS FOR CONNECTION TO AND USE OF THE   DISTRIBUTION SYSTEM


15173 HEAD
 POWER TO REQUIRE SECURITY


15274 HEAD
 NON DISCRIMINATION


15375 HEAD
 PROHIBITION ON UNAUTHORISED DISCLOSURE OF INFORMATION


154PUBLIC SERVICE OBLIGATIONS


15576 HEAD
 PUBLIC SERVICE OBLIGATIONS


160POWERS OF AUTHORISATION AND LICENCE HOLDERS


16177 HEAD
 WAYLEAVES


16478 HEAD
 LOPPING OF TREES


16679 HEAD
 POWERS OF ENTRY


16780 HEAD
 EXPENSES OF CERTAIN NECESSARY ALTERATIONS


16881 HEAD
 ALTERATION TO STREETS AND ROADS


17082 HEAD
 COMPULSORY ACQUISITION


17483 HEAD
 COMPENSATION


176ENTRY ON PREMISES ETC.


17784 HEAD
 ENTRY ON PREMISES BEING SUPPLIED BY ELECTRICITY


17885 HEAD
 DE-ENERGISATION OR DISCONNECTION OF SUPPLY


17986 HEAD
 FAILURE TO PAY FOR SUPPLY


18087 HEAD
 FAILURE TO PAY FOR CONNECTION OR USE OF SYSTEM


18188 HEAD
 ENTRY ON DE-ENERGISATION OR DISCONNECTION OF SUPPLY


18289 HEAD
 THEFT OF ELECTRICITY AND GAS AND RELATED OFFENCES.


18690 HEAD
 ENTRY INTO AND SEARCH OF, PREMISES WHERE OFFENCE UNDER HEAD THEFT OF ELECTRICITY AND GAS AND RELATED OFFENCES IS SUSPECTED.


18991 HEAD
 PREMISES TO BE LEFT SECURE AND DAMAGE TO BE MADE GOOD


19092 HEAD
 ENTRY FOR REPLACING, REPAIRING OR ALTERING LINES OR PLANT


19193 HEAD
 EXERCISE OF POWERS OF ENTRY


19294 HEAD
 WARRANT TO AUTHORISE ENTRY


19495 HEAD
 PROHIBITION ON RESTORATION OF SUPPLY WITHOUT CONSENT


19596 HEAD
 DAMAGE TO ELECTRICAL APPARATUS


196CONTINUATION OF EIRGRID


19797 HEAD
 CONTINUATION OF EIRGRID.


19898 HEAD
 NAME AND CAPITAL FORMATION OF COMPANY.


19999 HEAD
 FORM OF MEMORANDUM OF ASSOCIATION OF EIRGRID


200100 HEAD
 PRINCIPAL OBJECTS OF EIRGRID


203101 HEAD
 FINANCIAL DUTY OF EIRGRID


204102 HEAD
 ARTICLES OF ASSOCIATION OF EIRGRID


205103 HEAD
 RESTRICTION ON ALTERATION OF MEMORANDUM OR ARTICLES OF ASSOCIATION OF EIRGRID


206104 HEAD
 ISSUE OF SHARES TO MINISTER FOR FINANCE.


207105 HEAD
 ISSUE OF SHARE TO MINISTER.


208106 HEAD
 ISSUE OF SHARES TO SUBSCRIBERS TO MEMORANDUM OF ASSOCIATION OF EIRGRID.


209107 HEAD
 EXERCISE OF POWERS BY MINISTER FOR FINANCE IN RESPECT OF SHARES.


210108 HEAD
 TRANSFER BY MINISTER FOR FINANCE OF SHARES.


211109 HEAD
 OBLIGATION OF CERTAIN SHAREHOLDERS TO HOLD SHARES IN TRUST.




212110 HEAD
 PAYMENT OF DIVIDENDS, ETC., INTO EXCHEQUER.


213111 HEAD
 ACCOUNTS AND AUDITS OF EIRGRID


215112 HEAD
 ANNUAL REPORT AND FURNISHING OF INFORMATION TO MINISTER.


216113 HEAD
 CHIEF EXECUTIVE OF EIRGRID


218114 HEAD
 CHAIRPERSON OF EIRGRID.


219115 HEAD
 EIRGRID’S CHAIRPERSON'S REPORT.


221116 HEAD
 DIRECTORS OF EIRGRID.


223117 HEAD
 TERMS AND CONDITIONS OF OFFICE OF CHAIRPERSON AND OTHER  DIRECTORS OF EIRGRID.


224118 HEAD
 REGARD TO BE HAD TO CERTAIN MATTERS DETERMINING REMUNERATION OF STAFF OF EIRGRID.


225119 HEAD
 SUPERANNUATION PROVISION FOR EIRGRID


228120 HEAD
 DISCLOSURE OF CERTAIN INTERESTS.


230121 HEAD
 DISQUALIFICATION OF DIRECTORS OF EIRGRID.


232122 HEAD
 MEMBERSHIP OF EITHER HOUSE OF OIREACHTAS OR EUROPEAN  PARLIAMENT BY MEMBERS OF STAFF OF EIRGRID.


233123 HEAD
 CODE OF CONDUCT


234124 HEAD
 NOTIFICATION OF CERTAIN INTERESTS TO MINISTER.


235125 HEAD
 FORMATION OF SUBSIDIARIES.


236126 HEAD
 BORROWINGS BY EIRGRID.


237127 HEAD
 CAPITAL EXPENDITURE BY EIRGRID.


238128 HEAD
 PROHIBITION OF CERTAIN COMMUNICATIONS.


239ESTABLISHMENT OF ESB PLC


240129 HEAD
 THE VESTING DAY


241130 HEAD
 FORMATION OF COMPANY


242131 HEAD
 NAME AND CAPITAL FORMATION OF COMPANY


243132 HEAD
 FORM OF MEMORANDUM OF ASSOCIATION OF ESB PLC.


244133 HEAD
 PRINCIPAL OBJECTS OF ESB PLC.


246134 HEAD
 FORM OF ARTICLES OF ASSOCIATION OF ESB PLC


247135 HEAD
 RESTRICTION ON ALTERATION OF MEMORANDUM OR ARTICLES OF ASSOCIATION OF ESB PLC.


248136 HEAD
 ISSUE OF SHARE TO MINISTER


249137 HEAD
 ISSUE OF SHARES TO SUBSCRIBERS TO MEMORANDUM OF ASSOCIATION OF ESB PLC


250138 HEAD
 OBLIGATION OF CERTAIN SHAREHOLDERS TO HOLD SHARES IN TRUST




251139 HEAD
 ISSUE OF SHARES TO THE MINISTER FOR FINANCE


252140 HEAD
 EXERCISE OF POWERS BY MINISTER FOR FINANCE IN RESPECT OF SHARES


253141 HEAD
 PAYMENT OF DIVIDENDS, ETC. INTO EXCHEQUER


254142 HEAD
 DIRECTORS OF ESB PLC


256143 HEAD
 CHAIRPERSON OF ESB PLC


257144 HEAD
 TERMS AND CONDITIONS OF OFFICE OF CHAIRPERSON AND OTHER DIRECTORS OF ESB PLC.


258145 HEAD
 BORROWINGS BY ESB PLC AND SUBSIDIARIES


259146 HEAD
 GUARANTEEING BY MINISTER FOR FINANCE OF BORROWINGS OF ESB PLC


262147 HEAD
 CAPITAL EXPENDITURE BY ESB PLC.


263148 HEAD
 PROVISION OF MONEY FOR PAYMENTS OUT OF CENTRAL FUND


264149 HEAD
 ACCOUNTS AND AUDITS OF ESB PLC.


266150 HEAD
 ANNUAL REPORT AND FURNISHING OF INFORMATION TO MINISTER.


267151 HEAD
 AUDITOR OF ESB PLC.


268152 HEAD
 CHIEF EXECUTIVE OF ESB PLC


269153 HEAD
 REGARD TO BE HAD TO CERTAIN MATTERS IN DETERMINING REMUNERATION OF STAFF OF ESB PLC


270154 HEAD
 SUPERANNUATION FOR ESB PLC


272155 HEAD
 DISQUALIFICATION OF DIRECTORS ESB PLC.


274156 HEAD
 MEMBERSHIP OF EITHER HOUSE OF OIREACHTAS OR EUROPEAN PARLIAMENT BY STAFF OF ESB PLC


275157 HEAD
 DISCLOSURE OF CERTAIN INTERESTS


277158 HEAD
 PROHIBITION ON UNAUTHORISED  DISCLOSURE OF INFORMATION


279159 HEAD
 ESB PLC’S CHAIRPERSON’S REPORT


281160 HEAD 
 APPLICATION OF WORKER PARTICIPATION (STATE ENTERPRISES) ACTS, 1977 TO 1991


282161 HEAD
 HYDRO-GENERATION AND FISHERIES


283CONTINUATION OF CERTAIN PROVISIONS ETC.


284162 HEAD
 CONTINUANCE OF PENDING LEGAL PROCEEDINGS


285163 HEAD
 ENFORCEMENT OF JUDGEMENTS


286164 HEAD
 CONTINUANCE OF CERTAIN NOTICES, CERTIFICATES AND BONDS


287165 HEAD
 ACCOUNTS OF DISSOLVED BOARD OF ESB


288166 HEAD
 CONTINUATION OF TRANSFER SCHEME


289167 HEAD
 MODIFICATION OR AMENDMENT OF A TRANSFER SCHEME


290168 HEAD

 FUNCTIONS OF THE COMMISSION IN RELATION TO MODIFICATION AND AMENDMENT OF TRANSFER SCHEME


291MISCELLANEOUS PROVISIONS


292169 HEAD
 APPLICATION OF CERTAIN PROVISIONS OF TAX ACTS


293170 HEAD
 REPEALS


294171 HEAD
 CONTINUANCE OF ORDERS.


295173 HEAD
 DISSOLUTION OF THE ELECTRICITY SUPPLY BOARD


296EMERGENCY POWER OF MINISTER


297173 HEAD
 EMERGENCY POWERS OF MINISTER


298SCHEDULE 1   THE COMMISSION FOR ELECTRICITY REGULATION


304SCHEDULE  2   HYDRO AND FISHERIES


323SCHEDULE   3  ACQUISITION ORDERS


335SCHEDULE   4   REPEALS


335SHORT TITLE


335EXTENT OF REPEAL


336SCHEDULE   5   ORDERS RETAINED


336SHORT TITLE


336EXTENT OF RETENTION


337SCHEDULE 6 PUBLIC SERVICE OBLIGATIONS




BE IT ENACTED by the Oireachtas as follows:

Preliminary and General Provisions

1 Head

Short Title and Commencement

Provide that:
(1)
This Act may be cited as the Electricity Act, 200X  .

(2)
This Act shall come into operation on xth day of XXX, 200X.

EXPLANATORY NOTE
This section is a standard provision and provides for the short title and a commencement order.

2 Head

Interpretation

(1)
In this Act, except where the context otherwise requires -

“the Acts” mean thos Companies Acts 1963 to 2001 and every enactment which is to be construed as one with those Acts;

“Act of 1999” means the Electricity Regulation Act, 1999 (No. 23 of 1999) as amended by the Gas (Amendment) Act, 2000 (No.  26 of 2000);

“ancillary services” means all services necessary for the operation of a transmission or distribution system;

“Appeal Panel” means a panel established under Head (Establishment of Appeal Panel);

 “authorisation” means an authorisation granted under Head (Grant of Authorisation); 

“authorised officer” means a person appointed under Head (Authorised Officers) to be an authorised officer;

“autoproducer” means a natural or legal person generating electricity essentially for his own use as determined by the CER in accordance with Head (Power to Grant Licences or Exemptions to Autoproducers);

“Board” means the Electricity Supply Board;   

“CHP customers” means, final customers in respect of:

(1)
electricity which, in aggregate, does not exceed the amount of electricity which is on average available over the course of a year to the supplier of the electricity and which is produced using combined heat and power; or

(2)
electricity purchased  in place of such electricity in accordance with the trading arrangements provided for in Regulations to be made by the Commission under Head (Functions and Duties of the Commission and Minister); 

"combined heat and power" means the simultaneous production of utilisable heat and electricity from an integrated thermo-dynamic process where the overall process operating efficiency, based on the gross calorific value of the fuel used and defined as the ratio of energy output usefully employed to the energy input, is greater than 70 per cent. and where the integrated thermo-dynamic process satisfies such technical, operational, economic and environmental criteria as may be specified by the Minister from time to time, following consultation with the Commission”;

“commercially sensitive information" means any matter the disclosure of which would materially prejudice the interests of any person; 

“Commission” means the Commission for Electricity Regulation established pursuant to section 8 of  the Act of 1999;

"company" means a company formed and registered under the Companies Acts;

"consent of the Minister" means the prior consent in writing of the Minister;

“development plan” has the meaning assigned by Head (Transmission System Operator );

“direct line”, in relation to electricity, means an electric line which is used or is to be used to carry electricity for the purpose of supply and the construction of which line is permitted under Head (Direct Line Licence);

"Directive" means Directive No. 96/92/EC of the European Parliament and of the Council of 19 December 1996 concerning common rules for the internal market in electricity;

"director" means a director of a Company formed under Head (Formation of Companies);

“distribution”, in relation to electricity, means the transport of electricity by  means of a distribution system, that is to say, a system which is not a transmission system and which consists of electric lines, electric plant, transformers and switchgear and which is used for conveying electricity to final customers;

“distribution code” means  the code prepared and maintained by a licensed Distribution System Operator pursuant to Head (Distribution Code) and to the terms of its licence as provided in Head (Conditions of Distribution Licences);

 “Distribution System Operator” means the holder of a licence under Head (power to grant licences);

“economic purchase” means the purchase on the best terms reasonably obtainable, having regard to quality, quantity, the nature of things to be purchased and the manner and timing of available delivery;

"EirGrid" means the company referred to in Part (Continuation of EirGrid);

“electric line” means any line which is used solely or among other things for carrying electricity for any purpose and includes -

(a)
any support for any such line, that is to say, any structure, pole, or other thing in, on, by or from which any such line may be supported, carried or suspended,

(b)
any apparatus connected to any such line for the purpose of carrying electricity or other services, and

(c)
any wire, cable, tube, pipe or similar thing (including its casing or coating) which surrounds or supports or is surrounded or supported by, or is installed in close proximity to, or is supported, carried or suspended in association with, any such line;

“electric plant” means any plant, apparatus or appliance used for, or for purposes connected with, the generation, transmission, distribution or supply of electricity, other than:-

(a)
an electric line,

(b)
a meter used for ascertaining the quantity of electricity supplied to any premises, or

(c)
an electrical appliance under the control of a final customer;

" electricity undertaking" means any person engaged in generation, transmission, distribution or supply of electricity, including any holder of a licence or authorisation, or an exemption  from the requirement to hold a licence or an authorisation under this Act;

“eligible customer” means a customer defined under Head (Eligible Customers)
“exemption” means an exemption from the requirement to be authorised, granted under Head (Grant of Authorisation Exemption), or an exemption from the requirement to be licensed, granted under Head (Power to Grant Exemptions from Licensing Requirements), as the case may be;

“final customer” means a person being supplied with electricity at a single premises for consumption on those premises;

“forecast statement” has the meaning assigned to it in Head (Forecast Statement );

“foreshores” has the meaning assigned to it by the Foreshore Act 1993(No. 12)

“franchise customers” means all final customers who are not supplied in accordance with a licence issued under subsection (1)(e)(ii), (iii) or (iv) of Head (Power to Grant Licences);

"function" includes a power and a duty, and a reference to the performance of a function includes a reference to the exercise of a power and the carrying out of a duty;

“generate”, in relation to electricity, means to produce electricity;

“generation security standard” means a standard  or criterion, established in or under the Transmission System Operator’s licence, which specifies the level of generation security to be maintained on the integrated electricity system, comprising generating stations, transmission systems and distribution systems;

“generating station” means a station for the generation of electricity;

“green customers” means, final customers in respect of:

(1)
electricity which, in aggregate, does not exceed the amount of electricity which is on average available over the course of a year to the supplier of the electricity and which is produced using renewable, sustainable or alternative forms of energy; or

(2)
electricity purchased  in place of such electricity in accordance with the trading arrangements provided for in Regulations to be made by the Commission under Head (Functions and Duties of the Commission and Minister); 

“grid code” means the code prepared and maintained by the Transmission System Operator pursuant to Head (Grid Code) and to the terms of its licence as provided for in Head (Conditions of Transmission Systen Operator Licence);

“horizontally integrated undertaking” shall mean an undertaking performing at least one of the functions of generation for sale, or transmission or distribution of electricity, and another non-electricity activity;

“infrastructure agreement” has the meaning assigned by Head [Infrastructure Agreement];

“integrated electricity undertaking” shall mean a vertically or horizontally integrated undertaking;

"interconnectors" means equipment used to link electricity systems of member states of the European Community;

“joint venture” means a joint venture within the meaning assigned by Regulation 32 of the European Communities (Companies: Group Accounts) Regulations, 1992;

“licence” means a licence issued under Head (Power to Grant Licences) and Head (Direct Line Licences) and Head [Functions of the Minister and the Commission];

 “Minister” means the Minister for Communications, Marine and Natural Resources;

“prescribe” means to prescribe by regulations made by the Minister or the Commission under this Act and cognate words shall be construed accordingly;

 “Public Electricity Supplier” means the Public Electricity Supplier, licensed as such pursuant to Head (Power to Grant Licences);

"recognised trade unions or staff associations" means trade unions or staff associations recognised by the ESB plc. and  EirGrid or a subsidiary for the purposes of negotiations that are concerned with the remuneration or conditions of employment, or the working conditions, of members of the staff of the Company or the subsidiary, as the case may be;

“record” means any book, document or any other written or printed material in any form including any information stored, maintained or preserved by means of any mechanical or electronic device, whether or not stored, maintained or preserved in a legible form;

“renewable, sustainable or alternative forms of energy” means energy used in the production of electricity which uses as its primary source one or a combination of more than one of the following:

(a)
wind,

(b)
hydro,

(c)
biomass,

(d)
waste, including waste heat,

(e)
biofuel,

(f)
geothermal,

(g)
fuel cells,

(h)
tidal,

(i)
solar,

(ii)
wave.

"shares" means fully paid-up shares in the share capital of the ESB plc. and EirGrid;

 “single premises” means one or more buildings or structures, occupied and used by a person, where each building or structure is adjacent to, or contiguous with, the other building or structure;

“subsidiary” has the meaning given to it in section 155 of the Companies Act, 1963;

 “supply”, in relation to electricity, means supply or sale to final customers, excluding distribution through electric lines to premises;

"the Chief Executive of ESB plc." means the chief officer of ESB plc., appointed under Head (Chief Executives); 

"the Chief Executive of EirGrid” means the Chief Executive of that company, appointed under Head (Chief Executives);

"the vesting” day, means the day appointed under Head (Vesting Day) to be the vesting day;

“transfer scheme” means the scheme made or deemed to have been made under Head (Continuation of Transfer Scheme(;

“transmission”, in relation to electricity, means the transport of electricity by means of a transmission system, that is to say, a system which consists, wholly or mainly, of high voltage lines and electric plant and which is used for conveying electricity from a generating station to a substation, from one generating station to another, from one substation to another or to or from any interconnector or to final customers but shall not include any such lines which a licensed Distribution System Operator may, from time to time, with the approval of the Commission, specify as being part of a distribution system but shall include any interconnector operated by the licensed transmission operator;

"Transmission System Operator" means the holder of a licence under subsection (1)(b) of Head (Power to grant licences);

"transmission system owner" means the holder of a licence under subsection (1)(c) of  Head (Power to grant licences;

“vertically integrated undertaking” shall mean an undertaking performing either transmission and/or distribution, and either generation and/or supply, of electricity  and shall include ESB plc;

(2)
In this Act -

(a)
a reference to a section or schedule is a reference to a section of or schedule to this Act unless it is indicated that a reference to some other enactment is intended,

(b)
a reference to a subsection, paragraph or subparagraph is a reference to a subsection, paragraph or subparagraph of the provision in which the reference occurs unless it is indicated that reference to some other provision is intended, and

(c) 
a reference to the performance of functions includes with respect to powers and duties, a reference to the exercise of powers and the carrying out of duties.

(3)
A reference to any enactment shall be construed as a reference to that enactment as amended, adapted or extended by or under any subsequent enactment, including this Act.

(4)
The Minister may from time to time by order amend the definition of renewable, sustainable or alternative sources of energy by the addition of further renewable, sustainable or alternative sources of energy.

(5)
The Minister may by order prescribe a greater percentage than that specified in the definition of combined heat and power.

(6)
The Minister may by order amend an order made under this section including an order made under this subsection.

EXPLANATORY NOTE 

This is a standard provision which sets out the way in which the Bill and the terms used in it are to be interpreted.  It defines the terms used more than once in the Bill, and which could not be understood by reference to a standard dictionary.

3 Head
Laying of Orders before House of the Oireachtas 

Provide that:

Every order, other than orders under Head (Commencement) or Head (Eligible Customers), or regulations made by the Minister, in the case of orders or regulations made by the Minister, or by the Commission, in the case of orders or regulations made by the Commission, shall be laid before each House of the Oireachtas as soon as may be after it is made and, if a resolution annulling the order or regulation is passed by either such House within the next subsequent 21 days on which that House has sat  after the order or regulation is laid before it, the order or regulation shall be annulled  accordingly but without prejudice to the validity of anything previously done thereunder.

EXPLANATORY NOTE

It is a standard feature to require that orders and regulations under an Act should be laid before each House of the Oireachtas, for information. Additionally, each House is enabled, on standard lines, to annul orders and any regulations under the Act, if it should consider such annulment to be warranted.

Orders made under  Head (Commencement) are considered to be administrative in nature, and so it is not deemed necessary to provide that such orders are laid before each House of the Oireachtas.

An order made under Head (Eligible Customers) will require a positive resolution approving the draft order by each House of the Oireachtas before being made.

4 Head

Service of Notices

Provide that:

(1)
Any notice required to be served or given by or under this Act shall be addressed to the person concerned and served or given in one of the following ways -

(a)
by addressing it to the person by name and delivering it to him or her,

(b)
by leaving it at the address at which the person ordinarily resides,

(c)
by sending it by post in a prepaid registered letter addressed to the person at the address at which he or she ordinarily resides,

(d)
if an address for the service of notices has been furnished by the person, by leaving it at, or sending it by prepaid registered post addressed to him or her to, that address, 

(e)
where the address at which the person ordinarily resides cannot be ascertained by reasonable inquiry and notice is required to be served on, or given to, him or her in respect of any premises, by delivering it to a person over the age of 16 years of age resident in or employed on the premises, or by affixing it in a conspicuous position on or near the premises, or

(f)
by any means of electronic communication.

(2)
Where the name of the person concerned cannot be ascertained by reasonable inquiry, a notice under this Act may be addressed to “the occupier”, “the owner” or “the person in charge”, as the case may be.

(3)
For the purposes of this section, a company registered under the Companies Acts, 1963 to 2001, shall be deemed to be ordinarily resident at its registered office, and every other body corporate and every unincorporated body shall be deemed to be ordinarily resident at its principal office or place of business.

(4)
A person shall not at any time during the period of 3 months after a notice is affixed under subsection (1)(e) remove, damage or deface the notice without lawful authority and a person who contravenes this subsection shall be guilty of an offence.

(5)
A person guilty of an offence under subsection (4) shall be liable on summary conviction to a fine not exceeding €1,900.

EXPLANATORY NOTE

This head provides for the manner in which notices to be served or given to persons under this Bill shall be addressed to the person concerned.

For legal reasons, the various alternative methods of delivering mail must be specified, so that it can be clear whether or not the Act has been complied with.  

5 Head

Offences by Bodies Corporate

Provide that:

(1)
Where an offence under this Act has been committed by a body corporate and is proved to have been committed with the consent or connivance of or to be attributable to any neglect on the part of a person being director, manager, secretary or other officer of the body corporate, or a person who was purporting to act in any such capacity, that person, as well as the body corporate, shall be guilty of an offence and be liable to be proceeded against and punished as if he or she were guilty of the first mentioned offence.

(2)
Where the affairs of a body corporate are managed by its members, subsection (1) shall apply in relation to the acts and defaults of a member in connection with his or her functions of management as if he or she were a director or manager of the body corporate.

EXPLANATORY NOTE

In this section, where a body corporate (company [limited or unlimited], mutual society, co-operative society, partnership, etc.,) commits an offence under the Act, any director, manager, secretary or other officer of the body corporate who was knowingly involved in the offence will be liable to prosecution, along with the body corporate, as if that individual had committed the offence.

The purpose of this section is to clarify the liability of officers of a body corporate, so as to make them accountable if they are involved in an offence under the Act.  Subsection (1) provides that individual officers of a body corporate can be prosecuted for offences along with the body corporate, where they have committed an offence, while subsection (2) clarifies that subsection (1) shall also apply to members of mutual and co-operative societies, where the members of the body are deemed to be managing the body, and to have committed an offence.

6 Head

Prosecution of Offences under this act

Provide that:

(1) Summary proceedings for offences under this Act may be brought and prosecuted by the Commission.

(2) Notwithstanding section 10(4) of the Petty Sessions (Ireland) Act, 1851, summary proceedings for an offence under this Act may be instituted within 12 months from the date of the offence.

EXPLANATORY NOTE
This is a standard feature of legislation. It provides that summary offences under this Bill may be prosecuted by the Commission for Electricity Regulation. 

The Petty Sessions (Ireland) Act, 1851, provides for certain procedural rules for the prosecution of offences.  Section 10(4) of that Act provides that offences of the type in the Bill should be prosecuted no later than 6 months after the offence.  However, it has been the practice in recent legislation to extend this period to 12 months for summary offences. 

7 Head

False Declarations

Provide that:

(1)
A person who, in purported compliance with any of the provisions of this Act, or any regulation or order thereunder, provides an answer or explanation, makes a statement or produces, lodges or delivers any return, report, certificate, balance sheet or other document, false in a material particular, knowing it to be false, or recklessly provides an answer or explanation, knowingly withholds or omits information, makes a statement or produces, lodges or delivers any such document, false in a material particular, shall be guilty of an offence and shall be liable on summary conviction to a fine not exceeding €1,900 or at the discretion of the Court in the case of an individual, to imprisonment for a term not exceeding 12 months, or both. 

EXPLANATORY NOTE

This Head makes it an offence to make false declarations in the course of compliance with the provisions of this Bill. 

8 Head

Expenses of the Minister

Provide that:

(1)
The expenses incurred by the Minister in the administration of this Act shall, to such extent as may be sanctioned by the Minister for Finance, be paid out of moneys provided by the Oireachtas.

EXPLANATORY NOTE

This is a standard provision to cover administrative expenses incurred in operating the Act. 

9 Head

Right of Review/Action

Provide that:

(1)
A duty imposed on any person (other than the Commission or the Minister) by or under this Act shall not be a duty owed to any person other than the Commission or the Minister (as the case may be), except where it is provided otherwise in or under this Act and, accordingly, except in such cases, no such duty may be the subject of any action or proceedings brought by any person other than the Commission or the Minister as the case may be.

(2)
Without prejudice to any right under this Act to appeal to an Appeal Panel, a person shall not question in any legal proceedings –

(a)
the validity of any decision (whether described as a decision, determination or otherwise) of the Commission in the perfomance of its functions under this Act,

(b) a decision of an Appeal Panel under Head (Functions of Appeal Panels)

(c)  the validity of any decision (whether described as a decision, determination or otherwise) made by the Commission under the Gas (Amendment) Act, 2000, the Gas (Interim)(Regulation) Act 2002 , or under regulations made under those Acts,
otherwise than by way of an application for judicial review under Order 84 of the Rules of the Superior Court (S.I. No. 15 of 1986).

(3)
An application for leave to apply for judicial review in respect of any matter referred to in subsection (2) shall -

(a)
subject to subsection (4), be made within the period of 2 months commencing on the date on which the decision is given, and

(b)
be made by motion on notice to -

(i)
the Commission,

(ii) the person in respect of whom a decision under  paragraphs (a), (b), (c) of subsection (2) was made,  where the applicant for leave is not that person,
(iii) any other person specified for that purpose by order of the High Court,

and such leave shall not be granted unless the High Court is satisfied that there are substantial grounds for contending that the decision is invalid or ought to be quashed.

(4) The Court may extend the period referred to in subsection(3)(a) within which an application for leave to apply for judicial review under  Order 84 of the Rules of the Superior Court (S.I. No. 15 of 1986) may be made in relation to a matter referred to in that subsection if, but only if, it is satisfied that each of the following conditions is fulfilled—

(a) the applicant—

(i) did not become aware until after the expiration of the period referred to in that subsection of the material facts on which the grounds for the said application for leave are based, or

(ii) did, before that period’s expiration, become aware of those facts but only after such number of days of that period had elapsed as would not have made it reasonably practicable for the applicant to have made the said application for leave before that period’s expiration,
(b) the applicant could not with reasonable diligence have become aware of those facts until after the expiration of that period, or, as the case may be, those number of days had elapsed,

(c) the said application for leave has been made as soon as is reasonably practicable after the applicant has become aware of those facts.
(5)(a)
The determination of the High Court of such an application for leave to apply for judicial review or of an application for such judicial review shall be final and no appeal shall lie from the decision of the High Court to the Supreme Court in either case save with the leave of the High Court which leave shall only be granted where the High Court certifies that its decision involves a point of law of exceptional public importance and that it is desirable in the public interest that an appeal should be taken to the Supreme Court.

  (b)This subsection shall not apply to a determination of the High Court in so far as it involves a question as to the validity of any law having regard to the provisions of the Constitution.

EXPLANATORY NOTE 

The purpose of this Head is to make clear (a) what liabilities arise in relation to duties imposed under this Act and (b) what remedies lie against the Commission in relation to performance of its functions. 

Under subsection (1) duties imposed under the Act are duties owed to the Commission and the Minister, as the case may be, and, unless otherwise stated, cannot form the basis for third party actions. Subsection (2) provides that the Commissions authority with the exception of appeals to the Appeal Panel shall not be the subject of legal proceedings otherwise than by way of an application for judicial review. The process of applying for judicial review is covered in subsections (3),(4) and (5).

Introductory

10 Head

Continuation of Commission

Provide that:

(1)
Notwithstanding the repeal of the Act of 1999, the Commission shall continue in existence and Sections 8 and 9 of the  Act of 1999 shall be re-enacted as provided for in this Act as if those sections had not been repealed.

(2)
The reference in Section 8 (2), as re-enacted, to "the functions conferred on it by this Act" shall mean the functions as set out in this Act and the reference in subsection (3) to "the Schedule" shall mean Schedule 1 of this Act. 

(3)
Section 8 is restated for ease of reference.  

8.—

(1)
The Minister shall by order appoint a day to be the establishment day for the purposes of this Act.

(2)
There shall stand established on the establishment day a body to be known in the Irish language as An Coimisiún um Rialáil Leictreachais or in the English language as the Commission for Electricity Regulation and in this Act referred to as the “Commission” to perform the functions conferred on it by this Act.

(3)
The Schedule shall apply to the Commission.

(4)
The Commission shall be a body corporate with perpetual succession and a common seal and power to sue and be sued in its corporate name and to acquire, hold and dispose of land or an interest in land, and to acquire, hold and dispose of any other property.

(5)
The seal of the Commission shall be authenticated by the signature of the chairperson of the Commission, or by signature of any other member of the Commission and a member of the staff of the Commission authorised by the Commission to act in that behalf.

(6)
Judicial notice shall be taken of the seal of the Commission and every document purporting to be an instrument made by and to be sealed with the seal of the Commission (purporting to be authenticated in accordance with this section) shall be received in evidence and be deemed to be such instrument without proof unless the contrary is shown.

EXPLANATORY NOTE 

This Head provides, for the avoidance of doubt, that the Commission for Electricity Regulation, which was established by order under section 8 of the Electricity Regulation Act, 1999, will continue in existence, even though the Electricity Regulation Act, 1999, is repealed.   This Head also clarifies that the functions of the Commission will now mean the functions conferred on the Commission by this Act, and will no longer mean functions conferred by the Electricity Regulation Act, 1999.  Similarly, references to the Schedule will mean the first schedule to this Act, and not the schedule to the Electricity Regulation Act, 1999. 

This Head restates Section 8 of the Electricity Regulation Act, 1999, for ease of reference.  That section provides for the establishment the Commission, gives it its legal personality, provides for Judicial notice of the Commission’s seal, and provides that Schedule applies to the Commission.  All of these provisions will continue to apply to the Commission.

[Note: Sn 5 of the Gas (Interim)(Regulation) Act, 2002 changes the name to the Commission for Energy Regulation.

11 Head
Functions of the Minister and Commission

Provide that:

Section 9 of the Electricity Regulation Act, 1999, as amended by this Act, is restated as follows:

(1)
The Commission shall have the following functions, namely –

(a)
the grant, monitoring of performance, modification, revocation and enforcement of licences, authorisations and exemptions pursuant to this Act;

(b)
the publication of information and advice, the maintenance of registers and the settlement of disputes in accordance with the provisions of this Act;

(c)
the carrying out of the roles assigned to it in Heads (Public Service Obligations);

(d)
to facilitate arrangements, to apply until 19 February 2005, approved of by the Commission, which have the effect of securing that the Board is able to satisfy demand for electricity from franchise customers,  in the first instance from generation stations currently owned by the Board;

(e)
to examine charges, and the costs underlying such charges, or any proposals  to alter such charges, for electricity supplied by the Board to franchise customers; 

(f) following an examination pursuant to paragraph (e) and where the Commission considers it necessary, to issue directions to the Board in relation to either or both the nature and the amount of any charge or proposed charge referred to in paragraph (e);

 (g)(i)
to make regulations, subject to the consent of the Minister, and following public consultation regarding the proposed contents of such regulations,   in respect of the safety of the electrical contracting industry with regard to the safety of installations connected to the electricity networks;

 (ii) the regulations made under subparagraph (i) shall provide for

 (I)the issue of licences by the Commission to bodies approved by the Commission involved in implementing the regulatory regime subject to such terms and conditions as the Commission sees fit;

(II)the levy of fees on such bodies, and for the collection of such fees, to cover expenses incurred by the Commission in discharging its functions under those regulations;

(h)
to advise the Minister on the impact of electricity generation in relation to sustainability, and international agreements on the environment to which the State is or becomes a party;

 (i)
to advise the Minister on the development of the electricity  and gas industries, as appropriate, and on the exercise of the functions of the Minister under this Act; and

 (j)  such other functions as may, from time to time, be assigned to the Commission by or under this Act.

(2)
The Commission shall have the following functions in relation to arrangements for trading in electricity, namely-

(a)
to publish proposals for a system of contracts and other arrangements, including appropriate rights and obligations, for trading in electricity,

(b)
to engage in a public consultation process on the procedures to be adopted by the Commission to implement the proposals drawn up under paragraph (a),

(c)
following the public consultation process referred to in paragraph (b),  and taking account of matters raised in the public consultation process, to make regulations, subject to the consent of the Minister, establishing a system of trading in electricity, including the supervision and review of such a system by the Commission

(3)
It shall be the duty of the Minister and the Commission to carry out their functions and exercise the powers conferred on them under this Act in a manner which –

(a) in relation to electricity, does not discriminate unfairly between persons or classes of persons, in particular the holders of exemptions, licences, authorisations or between applicants for exemptions, authorisations or licences, 

(b) in relation to gas, does not discriminate unfairly between holders of licences, consents and Bord Gáis Éireann or between applicants for consents or licences, and

(c)
the Minister or the Commission, as the case may be, considers protects the interests of final customers of electricity or gas or both, as the case may be.

(4) In carrying out the duty imposed by subsection (3), the Minister and the Commission shall have regard to the need:

(a)
to promote competition in the generation and supply of electricity and in the supply of natural gas in accordance with this Act;

(b)
to secure that all reasonable demands by final customers for electricity are satisfied;

(c)
to secure that licence holders are capable of financing the undertaking of the activities which they are licensed to undertake;

(d)
to promote safety and efficiency on the part of electricity and natural gas undertakings; 

(e)
to take measures, as appropriate, with a view to ensuring the continuity, security and quality of supplies of electricity; 

(f) to promote the use of renewable, sustainable or alternative forms of energy;

(g) to secure that there is sufficient capacity in the natural gas system to enable reasonable expectations of demand to be met; and

(h) to secure the continuity, security and quality of supplies of natural gas.

(5) Without prejudice to subsections (3) and (4), it shall be the duty of the       Commission:

(a)
to take account of the protection of the environment and in particular the need for the State to comply with its obligations under international agreements, including those as to emissions;

(b)
to take account of national and regional Government development objectives;

(c)
to encourage the efficient use and production of electricity;

(d)
to take account of the needs of rural customers, the disadvantaged and the elderly;
(e)
to encourage research and development into -

(i)
methods of generating electricity using renewable, sustainable or alternative forms of energy and combined heat and power, and

(ii)methods of increasing efficiency in the use and production of electricity;

(f)
to require, in accordance with trading arrangements provided for in regulations made by the Commission under subsection (2), that the licensed Transmission System Operator gives priority to generating stations using renewable, sustainable or alternative energy sources when selecting generating stations to be despatched;

 (g)  to take account of customers’ rights to be supplied with electricity of a specified quality within their territory at reasonable prices.

(6)
In carrying out its functions pursuant to this Act, the Commission shall:

(a)
act promptly and in as consistent a manner as practicable;

(b)
impose on licensed operators the minimum restrictions which are consistent with the proper performance of its functions;

(c)
ensure that, unless its duties under this Act require otherwise, licences, authorisations and exemptions granted to different persons in relation to each type of prohibited activity are in substantially similar form;  and

(d)
wherever it considers it practical to do so, give in writing its decisions together with the reasons for reaching such decisions.

EXPLANATORY NOTE 

This Head restates Section 9 of the Electricity Regulation Act, 1999, which contains the main functions of the Commission, along with some new provisions, as outlined below. 

Subsection (1) is intended to give a general overview of the functions of the Commission and contains additional functions which were not in the Electricity Regulation Act, 1999 .  Subsections (1)(h) and (i) relate to the Commission’s role in advising the Minister, and were in section 9 of the Electricity Regulation Act previously (section 9 (1)(c) and (1)(e)).

Subsection (2) deals with the Commission’s functions with regard to arrangements for trading in electricity. Proposals for a trading system must be published and a public consultation process entered into.

Subsection (3) provides that both the Minister and the Commission have the duty to carry out their functions and exercise their powers in a manner which:

-
does not discriminate between persons or classes of persons,

-
protects the interests of customers.

These are the Minister and Commission’s primary duties under the Act. 

Subsections (4) and (5) elaborate on the matters to be taken into account in fulfilling the duty not to discriminate and to protect consumers

Subsection (6), which is new, sets certain criteria which the Commission shall follow in carrying out its functions - these include acting promptly and consistently to the extent that this is possible, and providing written decisions where practical.

CONSUMER PROTECTION

12 Head
report on Consumer  interests

Provide that:

(1)The Commission shall at least once a year consult with  final customer interests with regard to matters affecting final customers including the general quality, standards and price of electricity supply services to final customers taking account of the diverse needs of different categories of final customers.

(2)The Commission shall ensure that a balance of final customers interests is represented in such consultation.   

(3)The Commission shall prepare an annual report on the outcome of such consultation and this report shall form part of that published by the Commission under subsection 25 of Schedule 1.

EXPLANATORY NOTE
This Head provides for the Commission to consult  at least once a year, with a balance of final customer interests with regard to matters affecting them including price, quality etc.  The results of the consultation must form part of the Annual Report which the Commission is obliged to produce and submit to the Minister. 

13 HEad

codes of practice

Provide that:

(1) The Public Electricity Supplier and the Distribution System Operator shall each develop, publish, adhere to and  keep up to date and under review codes of practice, approved by the Commission, in relation to:

(a)
the payment of bills by final customers, 

(b)
the connection/disconnection of final customers, 

(c)
supplies to rural customers, 

(d)
the provision of services to the elderly and disabled, 

(e)
the handling of complaints; and 

(f)
the reading of meters,

 in a manner prescribed in licences issued to the Public Electricity Supplier and the Distribution System Operator, as the case may be.

EXPLANATORY NOTE
This Head provides for the Public Electricity Supplier and the Distribution System Operator to draw up codes of practice in relation to matters such as complaints handling, the payment of bills etc.

14 HEAD

STANDARDS OF PERFORMANCE

Provide that:

(1)
The Commission shall after consultation with the Public Electricity Supplier and the Distribution System Operator, determine such standards of performance in connection with the provision of electricity supply services by the Public Electricity Supplier or the Distribution System Operator, as the case may be, as the Commission determines ought to be achieved.

(2)
The Public Electricity Supplier or the Distribution System Operator, as the case may be, shall comply with such standards of performance as may be specified by the Commission in a manner prescribed in their licences.

EXPLANATORY NOTE

This Head provides for the Commission to consult with the Public Electricity Supplier and the Distribution System Operator, in order to determine standards of performance in connection with the provision of electricity supply services. Both the Public Electricity Supplier and the Distribution System Operator, as the case may be, must comply with any standards of performance specified by the Commission in a manner prescribed in their licences.
Authorisation of Generating Plant or interconnectors

15 Head
Offence to construct or reconstruct a generating plant unless authorised or exempt.

Provide that:

(1) A person shall not construct or reconstruct a generating station or an interconnector unless an authorisation or an exemption to hold an authorisation has been granted to the person by the Commission. 

(2)
A person who contravenes subsection (1) shall be liable on conviction on indictment to a fine not exceeding €127,000.

EXPLANATORY NOTE

This Head makes it an offence to construct or reconstruct a generating station or an interconnector unless authorised to do so.

The definition of the offence has been amended from that provided for in Section 16 (1) and (4) of the Electricity Regulation Act, 1999. The reference in section 16(1) to “for the purpose of supply to final customers” has been excluded. This wording had been included to provide that autoproducers who were building plant for their own use would not need an authorisation.

The Heads now provide for exemptions from the requirement to have an authorisation and this provision is seen as the appropriate way of dealing with cases, where an authorisation may not be appropriate.

16 Head

Grant of Authorisation

Provide that

(1)
Subject to Head (Orders Specifying Criteria for Considering Applications for Authorisations), the Commission may grant to any person an authorisation to construct or reconstruct a generating station or an interconnector, subject to such terms and conditions as may be specified in the authorisation including terms and conditions as to the generating capacity of the proposed generating station or may refuse to grant such authorisation.

(2)
An application for an authorisation under subsection (1) shall be in writing and be in such form and contain such information as the Commission may request.

(3)
An application for an authorisation shall be accompanied by such fee, if any, as the Commission may determine.

(4)
An authorisation granted by the Commission shall be subject to -

(a)
modification in accordance with Head (Power to Modify Licences and Authorisations), or 

(b)
revocation by the Commission in accordance with this Act or with any term in the authorisation.

(5)
Where the Commission refuses to grant an authorisation -

(a)
the person shall be notified, in writing, by the Commission of the reasons for the refusal, and

(b)
within 28 days of the making of the refusal, the Commission shall notify, in writing, the Commission of the European Communities of the reasons for the refusal, and

(c)
the person may appeal the refusal in accordance with Head (Appeals).

EXPLANATORY NOTE

This section is intended to set out the general provisions relating to the issue of authorisations by the Commission.

Subsection (1) specifies that, subject to the criteria set by the Minister, the Commission may grant authorisations subject to such terms and conditions as the Commission considers appropriate. The text is based on section 16(3) of the Electricity Regulation Act, 1999.

Subsections (2) & (3) reflect the text of Section 16 subsections (1) & (2) of the Electricity Regulation Act, 1999.

Subsections (4) & (5) are based on Section 16(3) & (4) of the Electricity Regulation Act, 1999.

17 Head

Grant of authorisation Exemption

Provide that:

(1)
The Commission may where it considers it is in keeping with its duties—

(a) by order exempt particular persons or classes of persons from the requirement to hold an authorisation to construct or reconstruct a generating station or an interconnector;

(b) by order exempt a person who wishes to construct or reconstruct a generating station or an interconnector from the requirement to hold an authorisation, following an application by such person .

(2)
The Commission may by order amend or revoke an order made under this Section, including an order made under this subsection.

(3)
An application for an exemption under subsection (1)(b) of this section shall be in writing and be in such form and contain such information as the Commission may require.

(4)
If a person makes an application to the Commission for the grant of an exemption from the requirement to be authorised to construct or reconstruct a generating station or an interconnector, the Commission may grant or refuse to grant the exemption, wholly or to such extent as is specified in the exemption. To the extent that any exemption is granted, such exemption may be subject to compliance with such conditions, and have effect for such period, as may be specified in the exemption.

(5)
An exemption may be revoked in accordance with any term contained in the exemption.

(6)
Before granting an exemption the Commission shall give notice that it proposes to grant an exemption, state in such notice the reasons for issuing the exemption and specify a period (being not less than 28 days) within which representations or objections may be made in respect of the proposed exemption and the Commission shall be required to consider any such representations or objections.

(7)
A notice pursuant to the previous subsection shall be published in such manner as the Commission considers appropriate for bringing it to the attention of the public.

(8)
The Commission shall make available to any person on request a copy of every order made under this Section.

EXPLANATORY NOTE

This Head has been added to allow the Commission to exempt, for example autoproducers and small scale producers, if it chooses to do so, from the requirement to hold an authorisation to construct or reconstruct a generating station. Provision is made for the exemption to be amended or revoked. This section also applies to interconnectors.

18 Head
Orders specifying criteria for considering applications for authorisations for generating plant.

Provide that:

(1)
The Minister shall specify by order the criteria in accordance with which an application for an authorisation for a generating plant shall be determined by the Commission.

(2)
The criteria specified by the Minister under subsection (1) may relate to -

(a)
the safety and security of the electricity system, electric plant and domestic lines,

(b)
the protection of the environment including the limitation of emissions to the atmosphere, water or land,

(c)
the siting of a generating station and associated land use,

(d)
the efficient production and use of energy,

(e)
the nature of the primary source of energy to be used by a generating station,

(f)
the qualifications of an applicant, including the technical and financial qualifications of the applicant, and

(g)
public service obligations provided for in an order under Head (Public Sevice Obligations).

(3)
No  order under this section shall permit the use of nuclear fission for the generation of electricity.

(4)
The Minister may by order amend or revoke an order under this section including an order made under this subsection so long  as there shall be an order in force at all times.

(5)
An order, or an order amending or revoking an existing order, under this section shall not be made unless a notice of intention to make such an order is published in a newspaper circulating in the State at least one month before the making of the order.

(6)
A copy of the draft order, or amending or revoking order,  shall, on payment of the prescribed fee, if any, be given by the Minister to any person who requests it, and the notice of intention published under subsection (5) shall state that such a copy may be so obtained.

EXPLANATORY NOTE

This section provides that the Minister for Public Enterprise shall specify by order the criteria by which authorisations of generating plant will be determined by the Commission and is based on Section 18 of the Electricity Regulation Act, 1999.

Licences etc.

19 Head

Prohibition of Unauthorised Activity

Provide that:

(1)
A person who

(a) generates electricity ,

(b) supplies electricity,

(c)
carries out functions of the Transmission System Operator specified in this Act,

(d)
carries out functions of the transmission system owner specified in this Act, or 

(e)
carries out functions of the Distribution System Operator specified in this Act,

(f)
carries out functions of the Public Electricity Supplier specified in this Act,

(g)
 constructs or operates a direct line;

(h) constructs or operates an interconnector;


without being duly authorised to do so, by a licence or an exemption, shall be liable -

(i) on summary conviction to a fine not exceeding  €1,900 or at the discretion of the Court in the case of an individual, to imprisonment for a term not exceeding 12 months, or both, or

(ii) on conviction on indictment, to a fine of  €63,000 for each day for as long as the offence continues or, at the discretion of the Court in the case of an individual, to imprisonment for a term not exceeding 10 years, or both.

 (2)
Summary proceedings for an offence under this  Section may be brought and prosecuted by the Commission.

EXPLANATORY NOTE
The plant authorisation and licensing regimes as set out in the Heads provide the framework for regulating the electricity sector in the future.

This Head sets out the activities that require a licence or an exemption. Subsection (1) of the Head prohibits the generation, or supply of electricity, the discharge of functions of Transmission System Operator, Distribution System Operator or transmission system owner, as well as the construction and operation of direct lines and the operation of interconnectors  unless a person is authorised by licence or is exempted from the requirement to hold a licence.

Subsection (2) provides that proceedings for the offence established here may only be taken by or on behalf of the Commission.

20 Head
Power to grant licences or exemptions  to autoproducers

Provide that:

(1) The Commission may 

(i) grant a supply licence to an autoproducer, or

(ii) in accordance with Head (Power to Grant Exemptions from Licensing Requirements) exempt an autoproducer from the requirement to be licensed to supply electricity.

EXPLANATORY NOTE
This Head gives the Commission the discretion whether or not to grant  a supply licence or an exemption to autoproducers in respect of electricity which they supply to their own premises or subsidiaries. 

21 Head
Power to Grant Exemptions from Licensing Requirements 

Provide that:

(1)
Subject to subsection (2) of this Section, the Commission may where it considers it is in keeping with its duties—

(a) by order, exempt particular persons or classes of persons from the requirement to be authorised to do so by a licence to generate electricity;

(b) by order exempt a person who wishes to generate from the requirement to be licensed to do so, following an application by such person.

(2)
No order made pursuant to subsection (1) of this Section, and no amendment of any such order, may exempt a person or a particular class of persons from the requirement to be authorised by licence granted under this Act to generate electricity in terms which would permit the operation of a generation station the installed capacity of which from time to time exceeds 1 MW.  The  Commission may, by order from time to time, modify the number referred to in this subsection.

(3)
The Commission may by order amend or revoke an order made by it under this Section, including an order made under this subsection.

(4)
An application for an exemption under subsection (1)(b) of this section shall be in writing and be in such form and contain such information as the Commission may request.

(5)
If a person makes an application to the Commission for the grant of an exemption from the requirement to be licensed to generate electricity, the Commission may grant or refuse to grant the exemption, wholly or to such extent as is specified in the exemption. To the extent that any exemption is granted, such exemption may be subject to compliance with such conditions, and have effect for such period, as may be specified in the exemption.

(6)
An exemption may be revoked in accordance with any term contained in the exemption.

(7)
Before granting an exemption the Commission shall give notice that it proposes to grant an exemption, state in such notice the reasons for granting the exemption and specify a period (being not less than 28 days) within which representations or objections may be made in respect of the proposed exemption and the Commission shall be required to consider any such representations or objections.

(8)
A notice pursuant to the previous subsection shall be published in such manner as the Commission considers appropriate for bringing it to the attention of those persons likely to be affected by the granting of an exemption.

EXPLANATORY NOTE
This Head will allow for exemptions to the requirement to hold a licence to generate electricity.  There will be no exemption to the requirement to hold a licence for transmission and distribution, as the existing operation of both these activities will continue to be natural monopolies which will be regulated by the Commission through the terms of licences granted for their operation. 

It is not proposed to have an exemption to the requirement to hold a supply licence, as consumers right to choose suppliers will be governed by the level of market opening under Head (Eligible Customers).

The intention is that the Commission will have the power to decide the general classes of persons who would qualify for an exemption. For example, this provision could be used by the Commission to exempt autoproducers or small scale generators whose production falls under the stated threshold.

The purpose of subsection 1 is to provide that the Commission may specify by order classes of persons or individuals who will be entitled to an exemption. Subsection 2 sets the threshold for the grant of exemptions and provides that this threshold may be adjusted by Ministerial order. Subsection 3 provides that the Minister may amend or revoke such an order.

Subsections 4 to 8 set out the procedure for applying for and the granting of an exemption.

22 Head
Power to Grant Licences 

Provide that:

(1) The Commission may grant or may refuse to grant to any person a licence to-

(a) generate electricity;

(b)discharge the functions of the Transmission System Operator; 

(c) discharge the functions of the transmission system owner; 

(d) discharge the functions of the Distribution System Operator;

(e) supply electricity to —

i.

franchise customers; 

ii.

eligible customers; 

iii.
green customers; or

iv.
CHP customers.

(f) operate an interconnector
      

on such terms and conditions as may be specified in the licence.          

(2)
The licence to supply franchise customers will be known as "the Public Electricity Supply Licence".

(3)
A licence under subsection (1)(b) shall only be granted to EirGrid. .

(4) A licence under subsections (1)(c), (1)(d) and (1)(e)(i) shall only be granted to ESB  plc or a subsidiary of that company.

(5)
The Commission shall monitor licensees to ensure that they conform to all conditions and requirements of their licences.

(6) Notwithstanding the repeal of the Act of 1999, licences issued under section 14 of the Act of 1999 which correspond to those provided for under sub-Sections (1)(a), (b), (c), (d), (e)(ii), (e)(iii), or (e)(iv), shall, subject to the provisions of this Act, continue in force under their term and conditions, unless revoked or amended by the Commission.

(7) The Commission shall grant a  licence to generate electricity to ESB plc in respect of existing generating stations which are not already licenced under the Electricity Regulation Act,1999 with effect from the day that this Act comes into operation.

(8) Notwithstanding the repeal of the Electricity (Supply) Act, 1927, the Commission shall grant a licence, as appropriate, under subsection (1) to holders of permits under section 37 of the Electricity (Supply) Act, 1927.

(9)     (a)  The holder of a licence granted under paragraph (a) of subsection (1) may supply electricity to the holder of a licence granted under paragraph (e) of that subsection or to the Board.

   (b)  
The holder of a licence under paragraph (a) of subsection (1) may supply an amount of electricity to its own premises or to its own subsidiary, or subsidiaries, whether or not eligible, which does not exceed the amount of electricity produced by the holder of the licence or electricity which is purchased, in place of such electricity, in accordance with the trading arrangements provided for in any Regulations made by the Commission under Head (Functions of the Minister and Commission).

(10)  (a) Subject to such arrangements as the Commission may approve in the interest of economic efficiency in relation to the discharge by the holders of licences of their functions under paragraphs (c) and (d) of subsection (1), the Commission shall ensure that the licence granted pursuant to paragraph (c) shall contain provisions which-

(i)  
secure the complete and effective separation of that part of the business of the licensee as relates to any of the ownership, maintenance and construction of the transmission system (or any part thereof) from all other parts of its business, and

(ii)  
require the preparation of separate accounts in respect of that part of the licensee's business which relates to the ownership, maintenance and construction of the transmission system (or any part thereof).

   (b) Subject to such arrangements as the Commission may approve in the interest of economic efficiency in relation to the discharge by the holders of licences of their functions under paragraphs (c) and (d) of subsection (1), the Commission shall ensure that the licence granted pursuant to the said paragraph (d) shall contain provisions which-

(i)  secure the complete and effective separation of that part of the business of the licensee as relates to any of the operation, maintenance and development of the distribution system (or any part thereof) from all other parts of its business, and

(ii)  require the preparation of separate accounts in respect of that part of the licensee's business which relates to the operation, maintenance and development of the distribution system (or any part thereof).

EXPLANATORY NOTE
The Commission will be empowered to issue licences to generate and supply electricity, to discharge to functions of Transmission System Operator, Distribution System Operator and Transmission System Owner. In the case of  the Transmission System Operator  , the Transmission System Owner ,the Distribution System Operator and the Public Electricity Supplier, only one licence will issue in each case and the licensed activity will be carried out exclusively by the entitiy holding the licence.  ,  The Commission will  be required to monitor licensees to ensure that they conform to all conditions and requirements of their licences.

23 Head

Direct Line Licence

Provide that:

(1)
The Commission may grant or may refuse to grant a licence to any person to construct and operate a direct line not connected to the transmission or distribution system of a licensed transmission or Distribution System Operator when initially constructed for the purpose of facilitating the supply of electricity for which an application for connection to and use of the transmission or distribution system concerned was made where:

(i)
a person is refused access to the transmission or distribution by the licensed Transmission System Operator or the licensed Distribution System Operator concerned, as the case may be, due to lack of capacity; or

(ii)
a dispute under Head (Dispute relating to use of system) has been referred to the Commission for determination and the Commission is of the view that it is in the public interest to issue a direct line licence.

(2)
Heads [Duty to Offer Terms for Connection and Use of System, Non discrimination, Confidentiality, Grid Code] of this Act will apply to a person to whom a direct line licence is granted by the Commission under this Section to such extent as the Commission may [by order] determine.

EXPLANATORY NOTE

Section 37(1) of the Electricity Regulation Act, 1999 provided that the holder of a licence or an authorisation or an eligible customer could seek a permit from the Commission to construct a direct line where they have been refused access to the system due to lack of capacity. 

Subsection 1 extends the grounds for the grant of a direct line licence to include where a dispute relating to use of system is referred to the Commission for determination and the Commission is of the view that it is the public interest to issue such a licence.

Subsection 2 provides that the relevant statutory duties relating to the operation of electric lines will apply to a direct line licensee to the extent that the Commission determines.

24 Head

Application and grant of a Licence

Provide that:

(1)
An application for a licence -

(a) shall be in writing and be in such form as and contain such information as the Commission may request.

(b) shall be accompanied by such fee, if any, as the Commission may determine. 

 (2)
A licence granted by the Commission under Head (Power to Grant Licences) and (Direct Line Licence) shall be in writing and, unless previously revoked in accordance with any term contained in the licence, shall continue in force for such period as may be specified in or determined by or under the licence.

(3)
A person may apply at the same time for:

(a)
an authorisation;

(b)
a generation licence;

(c)
a supply licence,

and where a person states in the application that the application should be treated as a single application, the Commission shall treat such an application, as a single application and consolidate its procedures in relation to the submission and processing of applications for an authorisation and generation and supply licences and make a single determination in relation to the application.

(4)
A licence granted by the Commission shall be subject to-

(a) modification in accordance with Head (Power to Modify Licences and Authorisations);

(b) revocation by the Commission in accordance with this Act or with any term contained in the licence.

(5)

Where the Commission refuses to grant a licence to a person -

(i)  that person shall be notified, in writing, by the Commission of the reasons for such refusal; 

(ii) within 28 days of the making of a refusal to grant a licence, the Commission shall notify, in writing, the European Commission of the reasons for such refusal; 

(iii) the person may appeal the refusal in accordance with Head (Appeals).

(6)
The Commission shall, as soon as reasonably practicable, following consultation with the licensee, amend  any licence issued under Section 14 of the Act of 1999, to the extent it considers they should be  amended to make them consistent with this Act. Licences shall stand  amended with effect from such date as the Commission may specify. The licences granted under Section 14 of the Act  of 1999, as  amended will be deemed to have been granted under this Act.

(7)
The Commission shall, by order made no later than the commencement date, specify the criteria which it shall apply in determining an application for a licence of any type pursuant to Head (Grant of Licences) or a licence pursuant to Head (Direct Line Licences).

(8)
The criteria specified by the Commission under sub-section (7) may relate to:

(i)
the safety and security of the electricity system, electric plant and domestic lines;

(ii)
the protection of the environment, including the limitation of emissions to the atmosphere, water or land;

(iii)
the siting of a generation station and associated land use;

(iv)
the efficient use of energy;

(v)
the nature of the primary source of energy to be used by a generating station;

(vi)
the qualifications of an applicant, including the technical and financial qualifications of the applicant; and

(vii)
the public service obligations provided for in an order under Head (Public Service Obligations).

(9)
The criteria specified in the Commission under sub-section (7) may be different:

(a)
in the case of generation and supply licences from those specified by the Minister under Head [Orders Specifying Criteria for Considering Applications for Authorisations] in relation to the grant of authorisations; and 

(b)
in all cases, in relation to different types of licence.

(10)
The Commission may by order amend or revoke an order under this Section, including an order made under this sub-section, provided, however, that there shall always be an order in force specifying criteria for the grant of all categories of licence.

(11)
An order under sub-section (7) or under sub-section (10) shall not be made unless a notice of intention to make such an order is published in a daily newspaper published and circulating in the State at least one month before the making of the order.

(12)
A copy of a draft order proposed to be made under sub-section (7) or sub-section (10) shall, on payment of such fee as may be determined by the Commission, if any, be given by the Commission to any person who requests it and the notice of intention published under sub-section (11) shall state that such a copy may be so obtained.

(13)
No order made under this section shall permit the use of nuclear fission for the generation of electricity.

 (14)
Upon being made, an order under this Section shall be published by the Commission in such manner as it shall determine to bring it to the attention of those likely to be interested in it. 

(15)
The Commission shall make available to any person on request a copy of every order made under this Section.

EXPLANATORY NOTE
This Head outlines the procedures to be followed and the considerations to be taken into account in deciding whether to grant a licence.

Subsection 1 requires that an application shall be made in writing and shall be accompanied by the relevant application  fee.

As specified in Subsection 2  a licence must be in writing and unless revoked will continue in operation for the time specified in the licence.

Subsection 3 provides that a person may simultaneously apply for an authorisation, a generation licence and a supply licence. Where this arises the Commission will process all three applications simultaneously and issue a single determination in relation to the application.

Subsection 4  provides that licences shall be subject to modification in accordance with Head “Power to Modify Licences and Authorisations”, or revocation, in accordance with this Act.

The power to refuse to grant a licence is balanced by the requirement in subsection 5 for the Commission to inform the applicant of the reasons for refusal and for the notification of the refusal to the European Commission The duty set out in subsection (6)(a) of Head “Functions of the Minister and Commission” is intended to oblige the Commission to act in an "objective and non-discriminatory"  manner, and consequently the reasons for a refusal would reflect that duty. 

Subsection 6  provides that the Commission shall amend any licences issued under section 14 of the Electricity Regulation Act, 1999 to bring them in line with the provisions of this piece of legislation.

Subsection 7 provides that the Commission shall specify by order the criteria by which applications for licences will be determined by it. Subsection 8 sets out what the criteria may relate to. No further criteria may be used in deciding whether or not to grant a licence. Subsection 9 indicates that the criteria specified (a) for generation and supply licences may differ from the criteria set for plant authorisations and (b) may differ between licence types.

Subsection 10  provides that the Commission may amend or revoke any order specifying the criteria for licences. Subsection 11 provides that a notice of intention to make an order under subsections (7) and (10) must be advertised in a newspaper at least one month before making the order.

Subsection 12 provides that copies of orders under subsection (7) and (10 ) may be obtained by any person, on payment of a fee for the copy, and that the advertisement for a notice of intention to make an order must state that copies are available to the public. Subsection 13 prohibits the use of nuclear fission for the generation of electricity.

Subsection 14 provides that the Commission shall publish all orders. Subsection 15 provides that copies of orders can be obtained by any person.

25 Head

Conditions of Licences 

Provide that:

(1)
A licence issued under this Act may include such terms and conditions which appear requisite to the Commission having regard to its duties, including conditions requiring payment to the Commission of a levy and/or fee on the issue of a licence or during the term of a licence, or both, of amounts determined under the licence. 

(2)
Conditions included by virtue of the subsection (1) of this Section may include, but not exclusively, requirements—

(a)
for the holder of a licence to enter into agreement with any person for the purposes specified in the licence condition; 

(b)
to provide for the determination of the terms on which such agreements are to be entered into; 
(c)
as to the revocation or modification of the licence;

(d)
to comply with any requirements from time to time imposed by the Commission with respect to such matters as are specified in the licence or are of a description so specified;

(e)
except in so far as the Commission consents to his doing or not doing them, not to do or to do such things as are specified in the licence or are of a description so specified;

(f)
to refer for determination by the Commission such matters arising under the licence as are specified in the licence or are of a description so specified;

 (g)
to refer for approval by the Commission such things falling to be done under the licence as are specified in the licence or are of a description so specified;

 (h)
to furnish to the Commission such documents or other information as the Commission may require for the purpose of exercising the functions assigned to it under this Act; and

(i)
restricting the ownership by the licensee or any of its affiliates of an interest in the business of any licensed operator.

EXPLANATORY NOTE
This Head makes provision for the general conditions of licences which may be granted under Heads “Power to Grant Licences” and “Direct Line Licence”. The intention of Subsection 1 is to enable the Commission to make the grant of a licence subject to such conditions as is considered necessary having regard to its duties.

Subsection (2) enables the Commission to require, as a condition of a licence, the grantee to enter into agreements with other persons for such purposes as may be specified and to determine the terms of such agreements. While this power could be regarded as intrusive, there are certain areas where it would be in the public interest for the Commission to supervise regulated agreements. It is also balanced by the duties imposed on the Commission for example, to be objective and non-discriminatory.

It also specifies that conditions in a licence may include requirements as to the revocation of the licence. Conditions may also require the licence holder to comply with requirements imposed by the Commission, to do or not do such things as may be specified in the licence (except to such extent as the Commission consents otherwise) and to refer specified matters for determination or approval by the Commission. Licence conditions may also require that licensees furnish documents or information to the Commission or may restrict the ownership by the licensee or any of its affiliates of an interest in the business of a licensed operator.

26 Head
Conditions of Transmission System Operator’S licence

Provide that:

(1)
Without prejudice to the generality of Head  [Conditions of Licences], a licence issued under subsection (1)(b) of Head (Power to Grant Licences) shall include, but not exclusively, conditions in such form as the Commission may determine—

(a)
requiring the licensed Transmission System Operator to engage in the economic purchase of goods and services;

(b)
requiring the licensed Transmission System Operator to take into account the objective, in so far as is practicable,  of minimising the overall costs of the generation, transmission, distribution, and supply of electricity to final customers;

(c)
prohibiting the licensed Transmission System Operator from engaging in licensed activities other than that licensed under subsection (1)(b) of Head [Power to Grant Licences];

(d)
providing for the dispatch by the Transmission System Operator of generating stations, where appropriate;

(e)
requiring the Transmission System Operator, without prejudice to the supply of electricity on the basis of existing contractual obligations, to operate a system of dispatch on objective, non-discriminatory, economical and technical criteria and to publish such criteria.

(f)
to the extent that the Commission determines that it is appropriate to differentiate between interconnectors and the transmission system, requiring the licensed Transmission System Operator to develop, adhere to, maintain and review, modify and publish procedures for the use of interconnectors with other systems;

(g)
providing for the preparation by the Transmission System Operator of a development plan referred to in subsection (3) of  Head [Transmission System Operator];

(h)
requiring the maintenance of separate accounts in respect of distinct parts of the licensed Transmission System Operator undertaking, in particular in respect of licensed and unlicensed activities and prohibiting cross subsidy between those parts;

(i)
providing for the calculation and publication from time to time of charges for connection to and use of the transmission system;

(j)
providing for the Commission to approve and review from time to time the structure and level of charges proposed by the licensee in accordance with Head [Infrastructure Agreement];

(k)
requiring the licensed Transmission System Operator to offer terms and enter into agreements, where appropriate, for connection to and use of the transmission system  with all those using and seeking to use the transmission system;

(l)
requiring the licensed Transmission System Operator to participate in and comply with such trading arrangements as may be established on foot of Head (Functions of the Commission and Minister); 

(m)
requiring the licensed Transmission System Operator to provide to the operator of any other system with which its system is interconnected sufficient information to ensure the secure and efficient operation, co-ordinated development and inter-operability of the interconnected system.

(n)
providing for the performance by the licensed Transmission System Operator of such of its statutory duties in Heads [Transmission System Operator], [Grid Code], [Duty to Offer Terms for Connection to and Use of System], [Forecast Statements], [Generation Security Standard], [Technical and Safety Audit], [Non-discrimination], [Confidentiality], [Infrastructure Agreement] and [Public Service Obligations] as the Commission shall consider appropriate, and associated matters;

(o)
requiring compliance with the licence issued pursuant to Head [Power to Grant Licences] or any other regulations or directions applicable to it made by the Commission under this Act.

EXPLANATORY NOTE
This Head outlines specific areas where licence conditions are to be imposed on the Transmission System Operator, the detail of the conditions will be a matter for the Commission. Subsection (1)(a) provides that the Transmission System Operator will be required to engage in the economic purchase of goods and services, while Subsection (1)(b) is intended to ensure that the Transmission System Operator takes into account, in so far as it is practicable for it to do so, the objective of minimising the overall costs to the final customer.

Subsection (1)(c) prohibits the TSO from engaging in other licensed activities. This is a measure to preserve its independence. Subsections (1) d) and (e) deal with the dispatch of generating installations.

Under subsection (1)(f) the Commission will be required to provide in the Transmission System Operator licence that separate rules will be devised for the use of interconnectors to the extent that the Commission considers that a distinction should be drawn between operation of interconnectors and the transmission system.

Subsection (1)(g) provides that the Transmission System Operator prepare a development plan, as set out in Head [Transmission System Operator].

Subsection (1)(h) requires the maintenance of separate accounts for distinct activities, in particular in respect of licensed and unlicensed activities and prohibits cross subsidisation between those individual parts. Subsections (1)(i) and (j) provide for the calculation and publication of charges for connection to and use of the system, those charges being approved by the Commission in accordance with the terms set out in the Infrastructure Agreement. 
A condition of the licence, as provided for in Subsection (1)(k) , will also be a requirement on the Transmission System Operator to offer terms for connection to and use of the transmission system, where appropriate. 

In order for the liberalised market to operate effectively, there needs to be a mechanism to manage short term imbalances between the production of electricity by new electricity generators and suppliers and the demand of their customers. The Transmission System Operator will have a pivotal role to play in relation to these trading arrangements. Subsection (1)(l) requires the Transmission System Operator to participate and comply with such trading arrangements as may established under Head “Functions of the Commission and Minister”. Subsection (1)(m) is provided so as to facilitate the development of interconnectors.  Subsection (1)(n) is intended to allow the Commission to specify how the Transmission System Operator is to perform the statutory duties listed. The final subsection (1)(o) is intended to ensure that the Transmission System Operator complies with its licence and all other regulations or directions applicable to it as a result of powers exercised under this Act.

27 Head
Conditions of transmission System owner’s licence

Provide that:

(1) Without prejudice to the generality of Head [Conditions of Licences], licences    issued under subsection (1)(c) of Head Power to Grant Licences shall include, but not exclusively, conditions in such form as the Commission may determine-

(a)
requiring the licensed transmission system owner to engage in the economic purchase of goods and services;

(b)
requiring the licensed transmission system owner to adhere to the Development Plan and to those parts of the Grid Code which may be applicable to it;

(c)
requiring the licensed transmission system owner to indicate to the Transmission System Operator and the Commission, within such period as shall be specified by direction of the Commission, the measures which it proposes to take to implement the Development Plan in accordance with the Infrastructure Agreement;

(d)
requiring the licensed transmission system owner to facilitate the discharge by the Transmission System Operator of its functions and to ensure the performance of the transmission system owner’s own obligations, in accordance with its own duties;

(e)
requiring the  maintenance of separate accounts in respect of distinct parts of  the licensed transmission system owner undertaking, in particular in respect of licensed and unlicensed activities and prohibiting cross subsidy between those parts;

(f)
providing that the licensed transmission system owner not dispose of any assets constituting part of the transmission system or create any encumbrance over the transmission system without prior notification, in writing, to the Transmission System Operator and the Commission;

(g)
providing that the licensed transmission system owner not dispose of to an extent considered material by the Commission, any assets constituting part of the transmission system or create to an extent considered material by the Commission, any encumbrance over the transmission system, without the prior written consent of the Transmission System Operator and the Commission;

(h)
requiring the licensed system owner to furnish such information to the licensed Transmission System Operator  as may be required to ensure the secure and efficient operation, development and maintenance of the transmission system or otherwise in order for the Transmission System Operator to discharge its functions under this Act; .

(i)
providing for the performance by the licensed transmission system owner of such of its statutory duties in Heads [Transmission System Owner], [Non-discrimination], [Confidentiality] and [Infrastructure Agreement] as the Commission shall consider appropriate and associated matters.

(j)
requiring compliance with the licence issued pursuant to Head [Power to Grant Licences] or any other regulations or directions applicable to it made by the Commission under this Act.

EXPLANATORY NOTE

This Head outlines specific areas where licence conditions are to be imposed on the transmission system owner – again the detail of the licence conditions will be a matter for the Commission. The ESB will continue to own the transmission assets. 

Subsection  (1)(a) places an obligation on the licensed transmission system owner to engage in the economic purchase of goods and services. Subsection (1)(b) requires the transmission system owner to comply with the development plan and the relevant parts of the grid code which will be drawn up by the Transmission System Operator. Subsection (1)(c) obliges the transmission system owner to indicate how it proposes to implement the development plan. In Subsection (1)(d) the transmission system owner is required to facilitate the Transmission System Operator in the discharge of its functions, while also performing its own obligations in accordance with its duties as set out in the Act. 

Subsection (1)(e) requires the transmission system owner to maintain separate accounts for distinct activities, in particular in respect of licensed and unlicensed activities and prohibits cross subsidisation between those individual parts. The next two subsections (f) and (g) prevent the transmission system owner from disposing of any assets which constitute part of the transmission system or from creating an encumbrance over the transmission system without prior notification to and consent from the Transmission System Operator and the Commission.

Subsection (1)(h) requires the transmission system owner to provide such information as the Transmission System Operator may require to perform its functions.  Under subsection (1)(i),  the Commission may specify how the transmission system owner will perform the statutory duties listed and subsection (j) is intended to ensure that the transmission system owner complies with its licence and all other regulations or directions applicable to it under this Act.

28 Head
Conditions of Distribution System Operator’S licence

Provide that:

(1) Without prejudice to the provisions of Head [Conditions of Licences], a licence issued under subsection (1)(d) of Head [Power to Grant Licences] shall include, but not exclusively, conditions in such form as the Commission may determine—

(a)
requiring the licensed Distribution System Operator to engage in the economic purchase of goods and services;

(b)
to the extent that the Commission determines that it is appropriate to differentiate between interconnectors and the distribution system, requiring the Distribution System Operator to  develop, adhere to,  maintain, review, modify and publish procedures for the use of interconnectors with other systems;

(c)
requiring the maintenance of separate accounts in respect of the licensed Distribution System Operator undertaking, in particular in respect of licensed and unlicensed activities and prohibiting cross subsidy between those parts; 

(d)
providing for the calculation and publication from time to time of charges for connection to and use of the licensee's distribution system;

(e)
providing for the Commission to approve and review from time to time the structure and level of charges proposed by the licensee;

(f)
requiring the licensed Distribution System Operator to offer terms and enter into agreements, for connection to and use of the distribution system  with all those using and seeking to use the distribution system;

(g)
requiring the licensed Distribution System Operator to participate in and comply with such trading arrangements as may be established on foot of Head [Functions and Duties of Commission and Minister];

(h)
requiring the licensed Distribution System Operator to provide to the operator of any other system with which its system is interconnected sufficient information to ensure the secure and efficient operation, co-ordinated development and inter-operability of the interconnected systems

(i)
providing for the performance by the licensed Distribution System Operator of such of its statutory duties in Heads [Distribution System  Operator], [Distribution Code], [Duty to Offer Terms for Connection] [Interface with Suppliers]  [Non-discrimination], [Codes of Practice], [Standards of Performance],  [Confidentiality], [Public Service Obligations] as the Commission shall consider appropriate and associated matters.

(j)
requiring compliance with the licence issued pursuant to Head [Power to Grant Licences] or any other regulations or directions applicable to it made by the Commission under this Act.

EXPLANATORY NOTE
This Head outlines specific areas where licence conditions are to be imposed on the Distribution System Operator – the detail of the licence conditions will be a matter for the Commission.

As for the Transmission System Operator and the transmission system owner, Subsection (1)(a) provides that the Distribution System Operator will be obliged under its licence to purchase goods and services on an economic basis. Under Subsection (1)(b) the Commission will require the Distribution System Operator to devise separate rules for the use of interconnectors if this is appropriate.

As in the case of the Transmission System Operator and the transmission system owner, the Distribution System Operator is required, under Subsection (1) (c)  to maintain separate accounts for distinct activities, in particular in respect of licensed and unlicensed activities and prohibits cross subsidisation between those individual parts. 

Under Subsections (1)(d) and (1)(e) the licence will provide for the calculation, publication and approval of charges for connection to and use of the distribution system.

A condition of the licence, as provided for in Subsection (1)(f), will be a requirement on the  Distribution System Operator to offer terms for connection to and use of the  distribution system. 

Under Subsection (1)(g) the licence will oblige the Distribution System Operator to participate in and comply with the electricity trading arrangements devised under Head (Functions of the Commission and Minister).

Subsection (1)(h) provides that the licence will require the Distribution System Operator to provide information to operators to interconnected systems. This mirrors the same obligation to be placed on the Transmission System Operator.

Under Subsection (1)(i) the Commission will be entitled to impose licence conditions relating to the performance of the statutory duties as listed and Subsection (j) is intended to ensure that the distribution system owner complies with its licence and all other regulations or directions applicable to it under this Act.

29 Head
Conditions of public electricity supply licence

Provide that:

(1) Without prejudice to the provisions of Head  (Conditions of Licences), a licence issued under subsection (1)(e)(i) of Head (Power to Grant Licences) shall include, but not exclusively, conditions in such form as the Commission may determine—

(a)
requiring the licensee to maintain separate accounts in respect of the licensed Public Electricity Supplier undertaking, in particular in respect of licensed and unlicensed activities and prohibiting cross subsidy between those parts and requiring any arrangements between those parts to be approved by the Commission;
(b)
relating to the terms for the supply of electricity;

(c)
requiring the Public Electricity Supplier to adhere to those parts of the Grid and Distribution codes as may be applicable to it;

(d)
requiring the Public Electricity Supplier to participate in and comply with such trading arrangements as may be established on foot of Head  [Functions of Commission and Minister];

(e)
providing for the performance by the licensed Public Electricity Supplier of such of its statutory duties in Heads [Tariffs for Public Electricity Supply] [Supply Duty of the Public Electricity Supplier], [Power to Require Security], [ Non-discrimination], [Economic Purchase], [Codes of Practice], [Standards of Practice] and [Public Service Obligations] as the Commission shall consider appropriate and associated matters;

(f)
requiring compliance with the licence issued pursuant to Head [Power to Grant Licences] or any other regulations or directions applicable to it made by the Commission under this Act;

(g) requiring the licensee to resell electricity purchasd under Head [PSO] in such manner as the Commission may require.

EXPLANATORY NOTE
This Head outlines specific areas where licence conditions are to be imposed on the Public Electricity Supplier – the detail of the licence conditions will be for the Commission to decide.

Under Subsection (1)(a) the licence will require the Public Electricity Supplier to maintain separate accounts for distinct activities, in particular in respect of licensed and unlicensed activities and prohibits cross subsidisation between those individual parts.
Under Subsection (1)(b) the licence will provide for the terms for the supply of electricity.

Subsection (1)(c) provides that the Public Electricity Supplier will be required under its licence to adhere to relevant parts of the Grid and Distribution Codes and under Subsection (1)(d) to participate in the trading arrangements.

Under Subsection (1)(e) the Commission may set conditions relating to the performance of the statutory duties listed. Subsection (1)(f) is intended to ensure that the Public Electricity Supplier complies with its licence and all other regulations or directions applicable to it under this Act.

Subsection 1(f) provides that the PES will be required to resell the PSO electricity purchased. 

30 Head
Accounts of Electricity Undertakings 

Provide that:

(1)(a)
Electricity undertakings, whatever their system of ownership or legal form, shall draw up, submit to audit and publish their annual accounts in accordance with the requirements of the Companies Acts 1963 to 2001.

(b)
Electricity undertakings which are not legally obliged to publish their annual accounts shall keep a copy of them available for inspection by the public at their head office in the State.

(2)(a)
Integrated electricity undertakings shall, in their internal accounting, keep separate accounts for their generation, transmission, distribution and supply activities, and where appropriate, consolidated accounts for other, non-electricity activities, as they would be required to do if the activities in question were carried out by separate companies and with a view to avoiding discrimination, cross-subsidisation and distortion of competition.

(b)
In addition to the requirements at paragraph (a), ESB plc. shall, in their internal accounting keep separate accounts for their public electricity supply business and their eligible customer supply business, as they would be required to do if the activities in question were carried out by separate companies.

(c)
In preparing the accounts referred to in paragraph (a), integrated electricity undertakings shall include a balance sheet, a cash flow statement and a profit and loss account for each activity referred to in paragraphs (a) and (b) of this subsection, in notes to their accounts.

(d)
Integrated electricity undertakings shall specify in notes to the annual accounts the rules for the allocation of assets and liabilities and expenditure and income which they follow in drawing up the separate accounts referred to in subsections 2(a), (b) and (c) above. These rules may be amended only with the approval of the Commission. Such amendments  shall be mentioned in the notes and  shall be duly substantiated.

(e)
The annual accounts of electricity undertakings shall indicate in notes to their annual accounts any transaction of a certain size (being of a size which, in the opinion of the Commission, would have a commercial impact) conducted with-

(i)
affiliated undertakings, within the meaning of Article 41 of the Seventh Council Directive 83/349/EEC of 13 June 1983 based on Article 54 (3)(g) of the Treaty on consolidated accounts (as implemented by the European Communities (Companies: Group Accounts) Regulations, 1992, S.I. No. 201 of 1992),  or 

(ii)
associated undertakings within the meaning assigned by  Regulation 34 of the European Communities (Companies: Group Accounts) Regulations, 1992, or 

(iii)
undertakings which belong to the same shareholders. 

(3) Notwithstanding the above, the Commission may require electricity undertakings to keep and make available to the Commission such accounts in such form as may be specified by the Commission in licences issued under this Act. 

EXPLANATORY NOTE
This Head sets out the requirements to be met by all electricity undertakings in keeping their accounts.  Integrated electricity undertakings will be required to keep separate accounts for different business activities i.e. supply, generation, transmission, distribution etc. in order to ensure that there is no discrimination or cross subsidisation. In the case of ESB plc. separate accounts will be required for its public electricity supply and eligible customer supply businesses. The intention of Subsection  (3) is to enable the Commission to require electricity undertakings to maintain regulatory accounts.

Modification of Licences and Authorisations .

31 Head
Power to modify licences and authorisations.

Provide that:

(1) Where the holder of a licence or an authorisation so requests, the Commission may modify the conditions or requirements of the licence or authorisation.

(2) Where the Commission is of the opinion that a licence or an authorisation should be modified it may do so with or without the consent of the holder of the licence or the authorisation, as the case may be.

(3) Where the Commission is of the opinion that a modification of a condition or requirement of a licence or an authorisation is a modification of a class required by an order of the Minister made under Head [Public Service Obligations] the Commission may modify the conditions or requirements of the licence or authorisation concerned without the consent of the holder of that licence or authorisation, as the case may be.

EXPLANATORY NOTE

This section gives the Commission the power to modify licences or authorisations, either with or without the consent of the holder of the licence or authorisation. 

Subsection (1) provides that the Commission may modify a licence or authorisation at the request of the holder. Subsection (2) provides that if Commission is satisfied that a licence or authorisation should be amended, it may do so with or without the consent of the holder.   

Under Subsection (3), any modifications which are required due to a Public Service Obligation may be made without the consent of the holder. Public Service Obligations, by their very nature, imply imposing obligations arising from Government Policy on licence or authorisation holders which they would otherwise not do. 

The text of this Head is based on Section 19 of the Electricity Regulation Act, 1999, and is virtually identical to it. 

32 Head
Procedures to be followed before modifying licences or authorisations

Provide that:

(1) Subsections (2) to (6) shall apply to all modifications of a licence or an authorisation other than a modification made to give effect to an order under Head [Public Service Obligations] or made under Head [Application and Grant of a Licence].

(2) Before modifying a licence or an authorisation the Commission shall issue a notice -

(a)
stating that it proposes to make such modification,

(b)
stating the nature of such modification and the reasons therefor, and

(c)
specifying the period (being not less than 28 days from the date of publication of the notice) within which representations or objections with respect to the proposed modification may be made.

(3) The Commission shall consider any representations or objections which are made under subsection (2) and not withdrawn.

(4) A notice under subsection (2) shall be given -

(a)
by publishing the notice in a newspaper circulating in the State, and

(b)
by serving a copy of the notice on the holder of the licence or authorisation.

(5) The Commission shall send a copy of a notice issued under subsection (2) to the Minister, who shall arrange, without undue delay, to provide a copy of the notice to the Oireachtas library.

(6) Where, within the period specified in subsection (2)(c), no objections or representations are made or such objections or representations as are made in that period are subsequently withdrawn, the modification of the licence or authorisation concerned shall have effect on expiry of the period specified in subsection (2)(c)

(7) Where objections or representations made within the period specified in subsection (2)(c) are not withdrawn -

(a)
the Commission may either accept, reject or vary a modification to take account of such objections or representations in whole or in part and the modification shall have effect accordingly, or

(b)
where it is satisfied that sufficient grounds exist to warrant a public hearing, the Commission may cause such a public hearing to be held.

(8) Where the Commission rejects any objections or representations made under this section without a public hearing being held, the reasons for the rejection and the refusal of a public hearing shall be notified to the persons who made those objections or representations and the proposed modification shall be effected in accordance with Head [Determination by Commission].

 EXPLANATORY NOTE 

This section provides for the procedures to be followed before modifying licences or authorisations, including matters such as:

· notification of initiation of a modification;

· objections and representations;

· public hearings.

Subsection (1) provides that modifications to licences or authorisations required by an order of the Minister under:

-
Head (Public Service Obligations),  or

-
Head (Application and Grant of Licences)

shall not be the subject of the procedures under the rest of this section. These modifications arise directly out of Government policy in the areas of Public Service Obligations and out of the need for a consistent regulatory regime in the case of the revision of section 14 licences and as such it is considered that they should have direct effect.

When the Commission is satisfied that sufficient grounds exist to warrant it, the Commission may cause a public hearing to be held to consider the matters in the objections or representations. The procedures for Public Hearings are dealt with in Head [Public Hearings].

This Head is based on Section 20 of the Electricity Regulation Act, 1999, and is virtually identical with it.

33 Head

Public Hearings

Provide that:

(1)
Where the Commission proposes to hold a public hearing under Head [Procedures to be followed before modifying licences or authorisations] it shall issue a notice stating -

(a)
the date (being not less than 28 days from the date of giving notice) on which it is intended to hold the hearing, and

(b)
the location at which it is intended to hold the hearing.

(2)
Notice referred to in subsection (1) shall be given -

(a)
by publishing the notice in a newspaper circulating in the State, and

(b)
by serving the notice on the holder of the licence or authorisation concerned and any persons by whom objections or representations were made in the period referred to in subsection 2(c) of Head [Procedures to be followed before modifying licences or authorisations].

(3)
All hearings of the Commission shall be open to members of the public and may be held before the Commission or any other person authorised by the Commission to hold such a hearing and references to the Commission in subsection (4) and (5) shall include references to any other person so authorised.

(4)
Notwithstanding the provisions of subsection (3), the Commission may, where it considers that the giving of evidence in public would materially prejudice the interests of any person, hear evidence “in camera”.

(5)
At a public hearing held for the purposes of this section -

(a)
those persons by whom objections or representations were made in the period referred to in subsection 2(c) of Head [Procedures to be followed before modifying licences or authorisations] may be heard,

(b)
the Commission may assess the interest of any person who applies to be a party to the hearing and may admit or exclude them for stated reasons, and

(c)
the Commission may administer oaths, issue notices, issue subpoenas, compel the attendance of witnesses and the production of books, accounts, papers, records, documents and material and take and receive evidence.

(6)
The Commission may, following consultation with the Minister, make rules concerning the practice and procedures to be adopted at such public hearings.

(7)
Witness before a public hearing shall be entitled to the same immunities and privileges as if he or she were a witness before the High Court.

EXPLANATORY NOTE

This section sets out the procedures when the Commission proposes to hold a Public Hearing. Apart from the other provisions in the Bill, which make the Commission accountable to the Oireachtas and make it subject to Freedom of Information Act, the provisions for public hearings are intended to make the decision making process of the Commission accessible to the public at large.

Public hearings are held regarding objections or representations to proposals to modify licences or authorisations.

This head is based on Section 21 of the Electricity Regulation Act, 1999, and is virtually identical to it.  Subsection (4), which is the only significant new addition to the text of Section 21 of the Act, provides for the hearing of evidence in private where the Commission considers the giving of evidence in public would prejudice the interests of any person.

34 Head
Determination by Commission following public hearing.

Provide that:

(1)
The Commission shall, within a reasonable period from the date of completion of a public hearing, make a determination--

(a)
to modify a licence or authorisation in accordance with the proposed modification set out in the notice issued under Head (Procedures to be followed before modifying licences or authorisations) or otherwise, or

(b)
not to make the modification concerned.

(2)
Notice of a determination made under subsection (1) shall be given to the holder of the licence or authorisation concerned and any parties to the hearing and the determination shall be made available by the Commission to any other person on request.

(3)
Subject to subsection (4), the modification of a licence or authorisation shall be effected-

(a)
by serving notice of the modification on the holder of the licence or authorisation concerned, and

(b)
by publishing the notice in a newspaper circulating in the State.

(4)
A modification of a licence or authorisation shall take effect on the day which is 28 days after the day on which -

(a)
service of notice of modification on the holder of the licence or authorisation concerned is effected, or

(b)
notice of modification of the licence or authorisation concerned is published in a newspaper circulating in the State, 

whichever is the later, unless an appeal is made under Head [Appeals] in which case the modification shall not come into effect, unless confirmed under Head [Functions of Appeal Panel].

EXPLANATORY NOTE

The Commission must make a determination of its findings of Public Hearings within a reasonable period from their completion, regarding the proposed modification to a licence or authorisation before the hearing.  If appealed, a modification cannot take effect unless confirmed by the Appeals Panel.

The Commission shall inform the licence or authorisation holder of its decision to:

-
proceed with the modification,

-
vary the modification;

-
withdraw the modification.

Notices of the Commission's determination shall be given to:

-
the holder of the licence or authorisation;

-
any party to the Public Hearing;

-
any person who requests a copy from the Commission.

Modifications to licences or authorisations shall be effected by:

-
serving a notice of the modification on the holder of a licence or 
authorisation concerned;

-
publishing the notice in a newspaper.

Investigation and Enforcement by Commission.

35 Head
Duty to Investigate 

(1)
In this Section “condition or requirement” means any term or condition of a licence, an exemption, or an authorisation or any requirement imposed by or under this Act.

(2)
It shall be the duty of the Commission to investigate or cause to be investigated whether any relevant condition or requirement has been or is being contravened either where such a contravention is the subject of a representation made to the Commission or where the Commission is of the opinion that there may be such a contravention.
(3)
Where a representation is made to the Commission under this Head the Commission will-

(a)investigate the representation, unless it considers that it is frivolous or vexatious, and 

(b)as soon as may be, notify the complainant in writing of its decision in relation to the representation.

EXPLANATORY NOTE 

This Head is intended to impose a duty on the Commission to investigate possible contraventions of licences, exemptions authorisations and requirements of the Act, including possible contravention's which are the subject of complaints from third parties.

Subsection (3) is intended to put an onus on the Commission to investigate a representation unless it is frivolous or vexatious and to inform a complainant of its decision.

36 Head

Authorised Officers

Provide that:

(1)
In this section a “person to whom this section applies” means a holder of  an exemption or a licence or an authorisation under this Act, Bórd Gáis Éireann, an eligible customer, and any member, officer, employee or advisor of such a person. 
(2)
The Commission may appoint persons to be authorised officers for the purposes of this section.

(3) A person appointed under subsection (2) shall, on his or her appointment, be furnished by the Commission with a certificate of his or her appointment and when exercising a power conferred by subsection (4) shall, if requested by any person thereby affected, produce such certificate to that person for inspection.

(4) 
For the purposes of obtaining any information necessary for the exercise by the Commsission of any of its functions under this Act,  the Gas (Amendment) Act 2000, or the Gas (Interim)(Regulation) Act 2002 an authorised officer may- -

(a) enter and inspect, at any reasonable time, any premises owned or occupied by a person to whom this section applies, including the homes of any person to whom this section applies, in so far as it may be suspected that business records are being kept there relating to any activity innconnection with the business of generation, transmission, distribution or supply of electricity;

(b) require the person who carries on  any activity referred to in paragraph (a) and any person employed in connection therewith to produce to the authorised officer any books, documents or records relating to such activity which are in that person’s power or control, and to give to the authorised officer such information as he may reasonably require in regard to any entries in such books, documents and records;

(c) require a person to whom this section applies to give to the authorised officer any other information, whether oral or written, which the authorised officer may reasonably require;

(d)
inspect and take extracts from or make copies of any books, documents and records (including in the case of information in a non-legible form a copy of or extract from such information in a permanent legible form), and

(e)    require a person to whom this section applies to maintain such books, documents and records for such period or periods of time as the authorised officer may direct.

 (5)
Where an authorised officer in exercise of his or her powers under this section is prevented from entering any premises an application may be made under Head [Search warrants]  for a warrant to authorise such entry.

(6)
A person to whom this section applies who -

(a)
obstructs or impedes an authorised officer in the exercise of a power under this section,

(b)
fails or refuses to comply with a requirement under this section,

(c)
knowingly alters, suppresses or destroys any books, documents or records which the person concerned has been required to produce, or may reasonably expect to be required to produce, or

(d)
knowingly gives to the Commission or to an authorised officer information which is false or misleading, in a material respect,

shall be guilty of an offence and shall be liable on summary conviction to a fine not exceeding €1,900 or imprisonment for a period not exceeding 12 months or, at the discretion of the Court, to both such fine and imprisonment.

EXPLANATORY NOTE 

This Section provides for the appointment of Authorised Officers by the Commission, to assist it in the carrying out of its functions. The Authorised Officers will have powers to obtain information from licence or authorisation holders required by the Commission. Any person who impedes or intentionally deceives an authorised officer in the exercise of his/her duties shall be guilty of an offence.

37 Head

Search Warrants

Provide that:

  A judge of the District Court may issue a warrant to an authorised officer for the purposes of  exercising all or any of the powers conferred on him/her by Head [Authorised Officers] if the judge is satisfied, on the sworn information of an authorised officer,  that it is appropriate to do so.

EXPLANATORY NOTE
This section provides for the obtaining of search warrants from the District Court, if the Court deems it appropriate that it is required for the purpose of an authorised officer exercising all or any of the powers conferred on it by Head [Authorised Officers].

38 Head

Directions by the Commission 

Provide that:

(1)
In Heads [Directions by Commission], [Issue of Notice by Commission], [Determination by the Commission of a Specified Breach] and [Fines] “condition or requirement” means any term or condition of a licence, an exemption where appropriateor an authorisation or any requirement imposed by or under this Act. 

(2)
Where the Commission is satisfied that all or any of the circumstances set out in subsection (3) have arisen or are likely to arise it shall direct the holder of the licence or authorisation, or where appropriate, an exemption, concerned to do or not to do the things specified in the direction or otherwise to comply with it with immediate effect.

(3)
The circumstances referred to in subsection (2) are -

(a)
where the Commission is of the opinion that immediate action is necessary to protect -

(i)
public health or safety or the environment,

(ii)
the continuity of supplies of electricity,

(iii)
the interests of other holders of licences and/or authorisations;

(b)
where the Commission is of the opinion that the holder of a licence, or an exemption where appropriate, or an authorisation is contravening or is likely to contravene a condition or a requirement and immediate action is necessary to cease or prevent such contravention; or

(c)
where the Commission is of the opinion that immediate action is necessary to prevent dissipation of the assets of the holder of a licence, or an exemption where appropriate, or an authorisation.

(4)
Nothing in this section shall authorise the Commission to give directions relating to industrial disputes.

(5)
A direction of the Commission made pursuant to this Section shall make such provision as appears to the Commission to be requisite so as to ensure compliance, or continued compliance, with the relevant provision of this Act or the relevant licence or authorisation.

(6)
It shall be the duty of the person to whom a direction is issued under this Section to comply with that direction.

EXPLANATORY NOTE 

This Head, along with Heads [Issue of notice by Commission] and [Determination by Commission of Specified Breach] gives the Commission the power to enforce the conditions of licences and authorisations issued by it.

Three levels of enforcement are set out. In this Head, the Commission is given the power to issue a "Cease and desist" type order, where the licence or authorisation holder is required to comply at once with the direction of the Commission. This power is intended to be used where an immediate remedy is necessary. The Commission also has a positive power to direct the holder of a licence or an authorisation to do something to remedy the situation. These circumstances are described in the Head as being -

·
a threat to public health, or safety, or the environment,

·
the protection of continuity of supply of electricity;

·
the contravention of a condition or requirement of a licence or authorisation, or any other requirement under the Act;

·
the protection of the interests of other holders of licences or authorisations; or

·
the dissipation of the assets of a holder of a licence or authorisation.

This Head is based on section 23 of the Electricity Regulation Act, 1999. 

Head [Issue of notice by Commission] enables the Commission to issue a notice concerning a breach or suspected breach of licence condition to the licence holder concerned, who is afforded the opportunity to respond on the matter. Where on considering such response, the Commission concludes that a breach has occurred the Commission will either issue a direction or publish a determination that a breach of licence has taken place under  Head [Determination by Commission of Specified Breach]. This latter power is intended to be used where the licence holder was in breach of their licence for a period of time, but where the breach was remedied by the licence holder. In effect, this power does not require any amending action by the licence holder. It gives the Commission a means to make the public aware that a breach took place.

39 Head

Issue of Notice by Commission.

Provide that:

(1)
Where the Commission is of the opinion that the holder of a licence, or an exemption where appropriate, or an authorisation may be contravening or may be likely to contravene a condition or requirement, it may issue a notice under subsection (2) to the holder of the licence, or an exemption where appropriate, or authorisation that it proposes to issue a direction in respect of that contravention.

(2)
The notice referred to in subsection (1) shall -

(a) specify -

(i)
the condition or requirement which the Commission considers that the holder of the licence, or an exemption where appropriate, or authorisation may be contravening or may be likely to contravene, or

(ii)
the acts or omissions which in the opinion of the Commission may constitute or would be likely to constitute contravention of the condition or requirement concerned,

(b) specify the effect of the proposed direction,

(c) specify the period (being not less than 28 days from the date of the issuing of the notice) within which representations or objections may be made,

and

(d) specify any other relevant and material facts.

(3)
The Commission shall consider any representations or objections which are made in accordance with subsection (2) and not withdrawn.

(4)
Where following consideration of any representations or objections, the Commission concludes that a licence, or an exemption where appropriate, or an authorisation holder has contravened or is likely to contravene a condition or requirement, the Commission shall either:-

(a)
give a direction to the holder of a licence, or an exemption where appropriate, or an authorisation to do or not to do the things specified in the direction or otherwise comply with it; or

(b)
shall make a determination under Head [Determination by Commission of Specified Breach].

(5)
As soon as practicable after deciding to give a direction in accordance with  Head [Directions by the Commission] or subsection (4) the Commission shall give notice of the direction in accordance with subsection (10).

(6)
Subject to subsection (7), the Commission may revoke a direction given under this section.

(7)
Before revoking a direction the Commission shall give notice in accordance with subsection (10) -

(a)
stating that it proposes to revoke the direction and setting out the effect of the revocation, and

(b)
specifying the period (being not less than 28 days from the publication of the notice) within which representations or objections with respect to the proposed revocation may be made.

(8)
The Commission shall consider any representations or objections which are made under subsection (7) and not withdrawn.

(9)
If, after giving notice of a revocation made in accordance with subsection (6), the Commission decides not to revoke the direction to which the notice refers, it shall give notice of its decision.

(10)
A notice under this section shall be given -

(a)
by publishing the notice in a newspaper circulating in the State, and

(b)
by serving a copy of the notice and a copy of the direction or revocation, as the case may be, on the holder of the licence or authorisation to whom the notice, direction or revocation relates.

(11)
A direction of the Commission made pursuant to this Section shall make such provision as appears to the Commission to be requisite so as to ensure compliance, or continued compliance, with the relevant provision of this Act or the relevant licence, or an exemption where appropriate, or authorisation.

(12)
It shall be the duty of the person to whom a direction is issued under this Section to comply with that direction.

EXPLANATORY NOTE 

This Head is based on section 24 of the Electricity Regulation Act, 1999, and is intended to provide for the enforcement of conditions and requirements of licences and authorisations and the Act.

 The Commission may under subsection (1), issue a notice to a licence or authorisation holder that it proposes to issue a direction, where the Commission is of the opinion that a contravention of a condition or requirement has taken place or is likely to take place.

Subsection (2) outlines what matters are to be set out in the notice and subsection (3) requires the Commission to take into account any representations received. 

Under subsection (4), if the Commission concludes that a contravention has taken place or is likely to take place, the Commission must either issue a direction under this Head or make a Determination under Head [Determination by Commission of Specified Breach].

Subsections (5) to (10) set out the procedures to be followed when making or revoking a Direction.

Subsection (11) provides that a direction can contain such provisions as the Commission considers necessary to ensure continuing compliance with the relevant condition or requirement.

Subsection (12) places a duty on the licence or authorisation holder to whom a Direction is given to comply with that direction.

40 Head

Determination by Commission of Specified Breach.

Provide that:

(1)
Where the Commission decides not to give a direction under subsection (4) of Head [Issue of Notice by Commission] the Commission shall make a determination that the holder of a licence, or an exemption where appropriate, or an authorisation has committed a specified breach of a condition or requirement.

(2)
As soon as practicable after making a determination under subsection (1) the Commission shall -

(a)
serve a copy of the notice and a copy of the determination on the holder of the licence, or an exemption where appropriate,  orauthorisation to whom the determination relates, and

(b)
publish a notice of the determination in a newspaper circulating in the State.

EXPLANATORY NOTE 

Where the Commission considers that a licence, exemption or authorisation holder has committed a specified breach of a condition or requirement of the licence, exemption or authorisation, and where the breach has already been remedied by the  person concerned, the Commission may issue a determination that a breach has occurred.

This provision offers the Commission the opportunity to issue a warning or a rap on the knuckles to licence, exemption or authorisation holders, by publishing details of the breach.

Any determination given under this section shall be published in the press, as well as copied to the licence, exemption or authorisation holder concerned.

41 Head

Compliance with direction.

Provide that:

(1)
In order to ensure compliance with any direction given by the Commission under this Act the Commission may apply in a summary manner ex parte or on notice to the High Court for an order requiring the holder of a licence, exemption or an authorisation to comply with the direction given by the Commission.

(2)
The High Court may make such order as it thinks fit and may confirm or revoke a direction given by the Commission.

EXPLANATORY NOTE 

This section allows the Commission to seek a High Court Order to compel compliance with a direction. The Commission may apply to the High Court as follows:

·
ex parte, that is, without giving prior notice to the licence, exemption or authorisation holder.  This is normally done in cases where action is urgently required or where an injunction is being sought;

·
on notice, that is, the Commission would notify the holder of its intention to seek an order.  Both parties, the Commission and the licence, exemption or authorisation holder, would appear before the Court in the first instance, and could argue their cases.

42 Head

Fines

Provide that:

(1) A direction issued by the Commission under Head [Directions by the Commission] may include penalties for contravention of a condition or requirement of up to X% of the worldwide turnover of the relevant electricity undertaking

(2) Where a licence or authorisation holder fails to comply with a direction given by the Commission within the time period specified for compliance a fine of up to X% of the worldwide turnover of the relevant electricity undertaking may be imposed by the High Court.

EXPLANATORY NOTE

This section allows the CER and the High Court to impose a fine on licensees etc., of up to X% (a percentage yet to be determined) of the overall worldwide turnover of the relevant electricity undertaking.

Other Functions of the Commission for Electricity Regulation

43 Head

Dispute Settlement

Provide that:

(1)
Any dispute between:

(i)
the Transmission System Operator; or 

(ii)
the Distribution System Operator, 

and any person who is, or claims to be, a person to whom the Transmission System Operator or the Distribution System Operator, as the case may be, is obliged to make an offer for connection to and use of the transmission or distribution system, as the case may be, (and whether as to the making of an offer, the terms offered, the proposed charges or otherwise) -

(a)
where an offer is made by the Transmission System Operator or the Distribution System Operator, as the case may be, or

(b)
where an offer is refused by the Transmission System Operator or the Distribution System Operator, as the case may be,

shall, upon the application of that person, be decided by the Commission, and the Commission shall issue a direction regarding its decision and the Transmission System Operator or the Distribution System Operator, as the case may be shall comply with and be bound by any such direction.

(2)
The licences granted to the Transmission System Operator and the Distribution System Operator, in each case pursuant to Head [Power to Grant Licences], may provide more details of the matters addressed in this Section.

(3)
Any dispute proceedings underway before the enactment of this Act shall continue under the procedures established by this Section.

(4)  
In the event of a dispute between any of the transmission system owner, the Transmission System Operator or the Distribution System Operator over which obligation under this Act is to be exercisable by which party,

(a)  the matter in dispute shall be submitted to the Commission for decision, and

(b)
the Commission shall issue directions regarding its decision on the matter in dispute submitted to it pursuant to paragraph (a), as it sees fit,  and the transmission system owner, the Transmission System Operator and the Distribution System Operator shall comply with such directions.

EXPLANATORY NOTE 

This head provides that the Commission for Electricity Regulation will determine any disputes between the Transmission System Operator (TSO) or the Distribution System Operator (DSO), and any party who has applied for or has been refused access to either the transmission system or the distribution system.  Any such party who feels that either the TSO or the DSO are not complying with provisions laid down for them may apply to the Commission for Electricity Regulation to look into such a matter, and the determination of the Commission will be binding (subsection (1)). 

The Commission for Electricity Regulation may provide more details on this matter in the licences for the TSO and the DSO (subsection (2). Subsection (3) provides that any dispute proceedings underway before the enactment of this Act shall continue using the new dispute procedures set out in this section.  

Under Subsection (4) any dispute between any of the Transmission System Operator, transmission system owner or Distribution System Operator in relation to any provision of this Act will be decided by the Commission and any directions issued by the Commission in this regard shall be binding.

This Head is based, in the main, on subsections 34(6) & (7) of the Electricity Regulation Act, 1999.  

44 Head

Transfer of Direct Line Business 

Provide that:

(1)
Where there is a connection made between a direct line and the transmission or distribution system, on the application of  the Transmission System Operator or Distribution System Operator , the Commission may direct the owner of a direct line licensed under Head [Direct Line Licence] to transfer the direct line, including all assets, contracts, rights (including contracts of employment) and liabilities associated with the direct line, to the transmission system owner or to the distribution system  operator concerned on such terms, including terms as to compensation, as may be agreed between the transmission system owner or the Distribution System Operator concerned and the direct line licensee.

(2)
In default of agreement between the transmission system owner or the Distribution System Operator concerned and the direct line licensee as to compensation, such compensation shall be assessed under the provisions of the Acquisition of Land (Assessment of Compensation) Act, 1919 and for this purpose the transmission system owner or the Distribution System Operator concerned shall be deemed to be a public authority.

(3)
The direct line licensee shall make a scheme (a "direct line business transfer scheme"), for submission to the Commission, before such date as the Commission may specify for the division of its assets, contracts, rights and liabilities (other than excepted contracts, assets, rights and liabilities) between it and the transmission system owner or the Distribution System Operator and for the transfer of the specified assets and liabilities to the transmission system owner or the Distribution System Operator.

(4)
On the date  specified by the Commission under subsection (3), all of the assets, contracts, rights and liabilities specified in the direct line business transfer scheme to which the direct line licensee (owner) was entitled or subject (other than excepted contracts, assets, rights and liabilities) shall become assets and liabilities of the transmission system owner or the Distribution System Operator.

(5)
In this Section "excepted contracts, assets, rights and liabilities" means-

(a)
any rights and liabilities with respect to corporation tax (including rights to receive any sums  and liabilities to pay any sums by way of interest or penalty);

(b)
any rights and liabilities arising under an agreement which relates to any such assets and liabilities as are mentioned in paragraph (a) and is specified or is of a description specified by the transfer scheme; 

(c)
any assets, contracts, rights and liabilities of the direct line licensee which the Commission shall determine are not part of its business of owning and/or operating the direct line concerned;  and

(d)
such other contracts, assets, rights, and liabilities as the Commission may determine.

(6)
A direct line business transfer scheme may-

(a) define the contracts, rights assets and liabilities to be allocated to the transmission system owner or the distribution system  operator by specifying or describing the assets and liabilities in question;

(b) provide that any assets, contracts, rights or liabilities specified or described in the scheme shall be enforceable either by or against the transmission system owner or the Distribution System Operator;

(c) impose on the transmission system owner or the Distribution System Operator an obligation to enter into such written agreements with, or execute such other instruments in favour of, any other  company as may be specified in the scheme; and

(d) make such supplemental, incidental and consequential provision as the direct line licensee (owner) considers appropriate (including provision specifying the order in which any transfers or transactions are to be regarded as taking effect).

(7)
An obligation imposed by a provision included in a direct line business transfer scheme under subsection 6(c) shall be enforceable by civil proceedings by the prospective transferee for an injunction or for any other appropriate relief.

(8)
A transaction of any description which is effected under such a direct line business transfer scheme or relates to a transfer of assets and liabilities contemplated in such a direct line business transfer scheme -

(a) shall have effect subject to the provisions of any statutory provision which provides for transactions of that description to be registered in any statutory register; but

(b) subject to that, shall be binding on all other persons, notwithstanding that it would, apart from this paragraph, have required the consent or concurrence of any other person.

(9)
 Where a lease of any land is granted in pursuance of such a provision as is mentioned in subsection (3), any right or obligation affecting that land-

(a) shall not become exercisable or enforceable by reason of the grant of the lease; but

(b) shall have effect as if the lessee were the same person in law as the lessor.

(10)
A direct line business transfer scheme shall not take effect unless it is approved by the Commission and the Commission may modify such a scheme before approving it. 

 (11)
If, in relation to a direct line business transfer scheme-

(a) the direct line licensee fails, before the date specified in the Commission's direction under subsection (3), to submit the scheme for the approval of the Commission, or

(b) the Commission decides not to approve the scheme that has been submitted to the Commission by the direct line licensee (owner) (either with or without modifications), 

the Commission may make the scheme.

(12)
It shall be the duty of direct line licensee to provide the Commission with all such information and other assistance as the Commission may require for the purposes of or in connection with the exercise, in relation to a direct line business transfer scheme, of any power conferred on the Commission by this section.
(13)
The Commission shall not exercise any power conferred on the Commission by subsection (1) or (2) except after consultation with the direct line licensee (owner).

(14)
The Commission may direct a person whom it has previously directed to make a direct line business transfer scheme under this Section to modify or amend the direct line business transfer scheme, either before or after it has been made, on such terms as the Commission shall determine.  It shall be the duty of any person so directed to comply with the direction.  Any direct line business transfer scheme which is modified or amended pursuant to this sub-Section shall take effect as if it had included the modification or amendment concerned ab initio.

EXPLANATORY NOTE 

This Head entitles either the Transmission System Operator (TSO) or the Distribution System Operator (DSO), once it has made a connection to a direct line, to ask the Commission to direct the owner of the line to transfer its ownership subject to terms agreeable to both the owner and the Transmission System Owner or the Distribution System Operator as appropriate..  

In the event that an approval for a direct line is granted to a person who has been refused access to the system due to lack of capacity or it is deemed to be in the public interest, and where that direct line has subsequently become connected to the system (either the transmission or distribution system) the operator of that system - the TSO or the DSO - may seek a direction from the Commission to transfer the ownership of the direct line to the Transmission System Owner or the Distribution System Operator as appropriate. This approach is taken to ensure the continuation of both a centrally controlled transmission and distribution system.  The Commission may agree to this request, but only after consultation with the owner of the direct line.

Provision is made in this head for the creation of a transfer scheme each time a direct line changes ownership, for the approval of the Commission.  The transfer scheme would specify the details of the transfer of the ownership of the assets, contracts, rights and liabilities of the direct line.

Subsections (1) and (2) are based on subsection 37(4)(a) & (b) of the Electricity Regulation Act, 1999.  Subsequent subsections are new, and are intended to provide more detail and certainty as regards the procedures to be followed in the event of the transfer of a direct line.

45 Head

Consultation by the Commission

Provide that:

The Commission shall consult with such public authorities, persons or bodies as it considers may be necessary in relation to the performance of its functions and shall give due consideration to any views given or recommendations made by such public authorities person or body.

EXPLANATORY NOTE 

This Head is provided here in view of the need for liaison between the CER and other relevant bodies.

46 Head
Publication by Commission of Information and Advice

Provide that:

(1)
The Commission may arrange for the publication, in such form and in such manner as it considers appropriate, of such information and advice as may appear to it expedient having regard to its  functions.

(2)
In arranging for the publication of any such information or advice the Commission shall have regard to the need for excluding, insofar as that is practicable, any matter 

(a)
which relates to the affairs of an individual where publication could adversely affect that individual's interests, or

(b)
which relates to a particular body of persons, whether corporate or unincorporated, where publication could adversely affect that body's interests.

EXPLANATORY NOTE

It is intended that this Head will allow the Commission to publish such information and advice as it considers appropriate.  Protection is afforded to individuals and bodies by placing a duty on the Commission to have regard to their interests in publishing information.

47 Head
Prohibition on Unauthorised Disclosure of Information

Provide that:

(1) Save as otherwise provided by law, a person shall not disclose commercially sensitive information obtained by him or her while performing duties as a member of or as a member of the staff of, or an adviser or consultant to, or as an authorised officer of, the Commission, unless he or she is duly authorised by the Commission to do so.

(2) 
In subsection (1), ‘duties’ means duties falling to be performed in the course of the performance by the Commission of its functions under law.
(3)
A person who contravenes subsection (1) shall be guilty of an offence and shall be liable on summary conviction to a fine not exceeding  €1,900 or imprisonment for a period not exceeding 12 months or, at the discretion of the Court, to both such fine and imprisonment.

EXPLANATORY NOTE 

This is a standard provision and is based mainly on section 13 of the Electricity Regulation Act, 1999. It is intended to ensure that commercially sensitive information is protected.  Anyone who contravenes the obligation placed on them by virtue of subsection (1) will be guilty of an offence.
48 Head

Keeping of Register

Provide that:

(1)
The Commission shall, at such premises and in such form as it may determine, maintain a register which shall include:

(a)
every licence granted and  every exemption order made ;

(b)
every refusal to grant a licence or authorisation;

(c)
every modification, revocation  or surrender of a licence;

(d)
every authorisation granted and every exemption order made ;

(e)
every requirement imposed, consent or approval given by the Commission under the terms of any  licence or any document referred to in any licence;

(f)
every enforcement direction made or revoked;

(g)
details of every dispute referred to the Commission and the Commission's decision

(h)
every notice which the Commission or the Minister is obliged to publish or chooses to publish pursuant to this Act;

(i)
the criteria for the award of authorisations published by the Minister pursuant to Head [Orders Specifying Criteria for Considering Applications for Authorisations]  and every modification thereto;

(j)
the criteria for the award of licences published by the Commission pursuant to Head  [Power to Grant Licences] and every modification thereto;

(k)
every order, regulation or other determination made by the Commission pursuant to this Act;

(l)
every direction of the Minister issued to the Commission pursuant to this Act;

(m)
every grid code, distribution code, code of practice, agreement (including agreements pursuant to Head [Grid Code][etc. ] ) entered into by the direction of the Commission, pursuant to this Act or pursuant to any licence granted pursuant to this Act;

(n)
details of every matter referred to an Appeal Panel and details of the Appeal Panel's decision; 

(o) 
every requisition for information from a licensee, the holder of an authorisation or exemption; and

(p)
such other matters as the Commission determines to be appropriate.

(2)
In entering any provision in the register, the Commission shall have regard to the need for excluding, so far as is practicable, matters which may in its opinion be unduly prejudicial to the interests of any person or body.

(3)
The contents of the register shall be available for inspection free of charge by the public at the Commission’s head office in the State, during such hours as may be specified by the Commission.

(4)
Any person may, on the payment of such fee as may be specified by the Commission, require the Commission to supply him or her  with a copy of, or extract from, any part of the register, being a copy or extract which is certified by the Commission to be a true copy or extract.

EXPLANATORY NOTE 

The purpose of this Head is to require the Commission to keep a public register of information related to the operation of the licensing and authorisation regime e.g. licences and authorisations issued, licence modifications and revocations and licence enforcement measures. 

Appeal Panels

49 Head

Establishment of Appeal Panel

Provide that:

(1) This section applies to –

(a)  a person who is granted a licence or an authorisation subject to terms and  conditions

(b)
a person whose application for a licence or an authorisation is refused, or

(c)
a person who is a holder of a licence or an authorisation and who wishes to appeal against a decision of the Commission to modify the licence or authorisation concerned, other than a modification of a class required by an order made under Head [Public Service Obligations] and Head [Application and Grant of a Licence], 

(2) A person to whom this section applies may, within 28 days of the making of a decision by the Commission-

(a)   to grant a licence or authorisation subject to terms and conditions

(b)
to refuse to grant a licence or an authorisation, or

(c)
to modify a licence or an authorisation, 

request the Minister to establish a panel to be known and in this Act referred to as an “Appeal Panel”.

(3)
When requested to establish an Appeal Panel, following consultation with the Competition Authority as to the composition of the Appeal Panel, the Minister shall, within three months, establish an Appeal Panel to consider an appeal made under this section.

(4)
An Appeal Panel established under this section shall consist of at least 3 persons, one of whom shall be appointed by the Minister to be the chairperson of the Appeal Panel.

(5)
An Appeal Panel shall have all the powers and duties of the Commission that are necessary to carry out the functions of the Appeal Panel under this Act.

(6)
An Appeal Panel shall be independent in the performance of its functions.

(7)
The Minister may make an order under this section providing  for

(a)
The procedure to be adopted by an Appeal Panel in considering any matter referred to it, and

(b)
any other matters which the Minister considers incidental or expedient for the proper and efficient conduct of an appeal by an Appeal Panel.

(a) the amendment or revocation of an order made under this subsection, including an order made under this subsection.

(8)
The remuneration and allowances for expenses, if any, of a member of an Appeal Panel shall be such as may be determined by the Minister, with the consent of the Minister for Finance, and shall form part of the expenses of the Commission.

(9)
All appeals under  this Act shall be determined within 6 months.

EXPLANATORY NOTE 

This section provides an appeals procedure for decisions of the Commission, both with regard to the granting and the refusal of licences and  plant authorisations, and with regard to decisions of the Commission in modifying licences and authorisations.  The Minister may establish a panel to be known and referred to in this Act as an 'Appeal Panel' and subsections (3) and (4) apply in this regard. In order for the appeals process to be effective, subsections (5) and (6) provide that the Appeal Panel shall have all the powers of the Commission necessary for it to discharge its functions and that it shall be independent in the performance of those functions. Subsection (7) provides that the Minister may make an order covering the procedures to be adopted by the Appeal Panel in considering appeals.

Remuneration and allowances of the Appeal Panel will form part of the Commission’s expenses , as provided for in Subsection (8).  The final subsection provides that the appeals process is timebound, providing that all appeals must be determined within 6 months.

50 Head

Functions of Appeal Panels

Provide that:

(1) An Appeal Panel shall hear and determine an appeal against –

(a)     the terms and conditions of a new licence or authorisation granted

(b)
a refusal to grant a licence or an authorisation, or

(c)
a modification, 
and shall specify, on notice to the Commission and the appellant, the date on which the appeal shall be heard.

(2)
An Appeal Panel shall have the powers, rights and privileges vested in the High Court or a judge thereof in the hearing of an action in respect of-

(a)
the enforcement of the attendance of witnesses and their examination on oath or otherwise, and

(b)
the compelling of the production of documents.

(3)
A summons signed by the chairperson of the Appeal Panel or by such other member of the Appeal Panel as may be authorised by the Appeal Panel may be substituted for and shall be equivalent to any formal procedure capable of being issued in an action for enforcing the attendance of witnesses and compelling the production of documents.

(4)
Where a person -

(a)
being duly summoned to attend before an Appeal Panel makes a default in attending,

(b)
being in attendance as a witness before an Appeal Panel refuses to take an oath lawfully required by that Panel to be taken or to produce any document in his or her power or control lawfully required by that Appeal Panel to be produced by him or her or to answer any question to which the Appeal Panel may lawfully require an answer, or

(c)
being in attendance before an Appeal Panel does anything which, if the Appeal Panel were a court of law having power to commit for contempt, would be contempt of court,

that person shall be guilty of an offence and shall be liable on summary conviction to a fine not exceeding €1,900.

(5)
A witness before an Appeal Panel shall be entitled to the same immunities and privileges as if he or she were a witness before the High Court.

(6) An Appeal Panel may

(a) (i)
confirm the terms and conditions as specified by the Commission on the granting of the licence or authorisation, or

(ii) uphold the appeal and direct the Commission to modify the terms and conditions of the licence granted,

(b)
confirm the refusal to grant a licence or an authorisation or may direct the Commission to grant a licence or an authorisation, subject to such conditions as may be specified by the Commission 

or

(c)
in the case of a modification of a licence or an authorisation, the Appeal Panel may either confirm the modification or direct the Commission not to make it.

(7)
The Appeal Panel shall notify the persons concerned of its decision in respect of an appeal under this section.

EXPLANATORY NOTE 

This Head provides that an Appeal Panel will determine appeals against the terms and conditions of new licence or authorisation granted, a refusal to grant a licence or authorisation, or a modification to a licence or authorisation and shall notify the Commission and the appellant of the date on which the appeal will be heard.  All the persons concerned must be notified of the Appeal Panel decision in respect of an appeal under this section.

This section also provides that the Appeal Panel shall have the powers vested in the High Court in relation to the enforcement of the attendance of witnesses and the production of documents etc.  Any person summoned before the Appeal Panel who fails to attend or refuses to co-operate in any way which is lawfully required by the Appeal Panel will be guilty of an offence.

Electricity Supply

51 Head

Eligible Customers.

Provide that:

(1)
The Commission, with the consent of the Minister, may prescribe the means by which the consumption of electricity is estimated and calculated for the purpose of this section and references in this section to calculation or estimation of electricity consumption shall be references to calculations or estimates made under those regulations.

(2) 
A consumer of electricity whose consumption of electricity at any single premises in any 12 month period is estimated and calculated to be or likely to be greater than 1 Giga Watt hour shall be deemed to be an eligible customer at that premises for the purposes of this Act.

(3)
Subject to subsection (5), the Minister may by order vary the figure of 1 Giga Watt hour referred to in subsection (2).

(4)
The Minister shall give notice of his or her intention to make an order under subsection (3) or subsection (5) by publishing it in a newspaper circulating in the State at least 28 days before the making of the order.

(5)
The Minister may by order amend or revoke an order made under subsection (3) including an order made under this subsection.

(6)
Where an order is proposed to be made under this Section, a draft of the order shall be laid before each House of the Oireachtas and the order shall not be made until a resolution approving of the draft has been passed by each such House.

(7)
Subsection (1) to (6) of this section shall stand repealed on the 19th day of February, 2005, from which time all final customers shall be deemed eligible customers.

EXPLANATORY NOTE 

The purpose of this section is to allow for the definition of what constitutes an eligible customer (i.e. a final customer eligible to choose his/her supplier), until such time as the market is fully open to competition and the eligibility threshold no longer applies.

Subsection (1) provides that the Commission, with the consent of the Minister, can make regulations prescribing the means by which the consumption of electricity is estimated and calculated.  Subsection (2) provides that a customer is deemed to be eligible if their consumption of electricity at any single premises in any one year period exceeds 1 GigaWatt hour.

Under Subsection (3), the Minister can make an order to vary the threshold in subsection (2).  Subsections (4) and  (6) provide for the procedures to be followed when making an order and subsection (5) allows the Minister to amend or revoke an order made under this section.

Subsection (7) repeals subsections (1) to (6) with effect from 19 February, 2005.  As and from this date there will be full market opening and as such all final customers will be deemed eligible.

52 Head

Tariffs for Public Electricity Supply

Provide that:

(1) The prices charged by the Public Electricity Supplier for the supply of electricity will be in accordance with tariffs established, calculated, and approved and modified, from time to time, in line with the requirements of the Public Electricity Supplier's licence by the Commission under Head [Functions of Minister and Commission.]

(2) Such tariffs must be published in such manner as the Commission considers appropriate for bringing it to the attention of those persons likely to be affected by them.

EXPLANATORY NOTE 

This section provides that all prices charged by the Public Electricity Supplier (PES) will be in accordance with published tariffs. The Commission may approve and/or modify the tariffs, which the PES uses to calculate its prices.

53 Head

Supply Duty of the Public Electricity Supplier

Provide that:

(1)
The Public Electricity Supplier shall meet all reasonable requests to supply electricity.
(2)
The Commission, may by order, specify the conditions under which such a request may be deemed to be unreasonable for any customer or group of customers to request a supply from the Public Electricity Supplier.  
EXPLANATORY NOTE 

This section places an obligation on the PES to meet all reasonable requests to supply. The Commission may specify what is reasonable in terms of supply from the PES.

54 Head

Power to Require Security 

Provide that:

(1)
The Public Electricity Supplier may require any final customer who requires a supply of electricity under Head [ Supply Duty of the Public Electricity Supplier ] to give reasonable security for the payment of all money which may become due and if that person fails to give such security, the Public Electricity Supplier may, if it thinks fit, refuse to give the supply. 
(2)
Notwithstanding the provisions of subsection (1) the Commission may impose licence conditions detailing the terms on which such security may be taken.

EXPLANATORY NOTE 

The section empowers the Public Electricity Supplier to require the final customer of electricity to provide reasonable security for the payment of all money which may become due.  The Public Electricity supplier has the sanction of refusing to give supply where security is not given.

Subsection (2) provides for the Commission to impose licence conditions which address or restrict the terms on which security may be taken.

55 Head

Non Discrimination

Provide that:

In carrying out its functions under this Act, the Public Electricity Supplier shall not discriminate unfairly as between persons or classes of persons or between system users or classes of system users,  particularly in favour of its subsidiaries, associated or affiliated undertakings, joint ventures or shareholders.

EXPLANATORY NOTE 

This section is intended to ensure that the Public Electricity Supplier will discharge its functions in a non-discriminatory manner. 

56 Head

Economic Purchase

Unless otherwise approved by the Commission under Head [Functions of the Minister and Commission], it shall be the duty of the Public Electricity Supplier to engage in the economic purchase of electricity.

EXPLANATORY NOTE 

The Public Electricity Supplier is obliged to ensure that the economic purchase of electricity is adhered to, unless the Commission allows otherwise for reasons it deems appropriate.  

Transmission System Operator

57 Head

Transmission System Operator
Provide that:

(1)
The Transmission System Operator shall have the following functions:

(a)
to operate and ensure the maintenance of and, if necessary,  develop a safe, secure, reliable, economical and efficient electricity transmission system, and to explore and develop opportunities for interconnection of its system with other systems, in all cases with a view to ensuring that all reasonable demands for electricity are met and having due regard for the environment;

(b)
to ensure the availability of all ancillary services which are necessary for it to enable it to carry out the duty outlined in subsection (1)(a).

(c)
in accordance with- 

(i)
the conditions in the licence granted in accordance with section Head [Power to grant licences], 

(ii)
the grid code prepared under Head [Grid Code], and 

(iii)
any Regulations made by the Commission under this Act, including any requirements which the Commission may impose on the Transmission System Operator in relation to the role of system settlement administrator,

to operate a system of dispatch and use of interconnectors on objective, non-discriminatory, economical and technical criteria, without prejudice to the supply of electricity on the basis of existing contractual obligations;

(d) 
to develop, adhere to, maintain and review, modify and publish procedures for the use of interconnectors with other systems, subject to the Commission’s approval;

(e)
to provide to the operator of any other system with which its system is interconnected sufficient information to ensure the secure and efficient operation, co-ordinated development and inter-operability of the interconnected system;  

(f)
otherwise to comply with any other regulation or directions applicable to it made by the Commission under this Act;

(g)
otherwise to comply with its licence issued pursuant to Head [Power to Grant Licences]

(h)
to charge for the connection to and use of the transmission system in accordance with this Act; and

(i)
 to offer terms and enter into agreements, where appropriate, for connection to and/or use of the transmission system with all those using and seeking to use the transmission system.

(2) In discharging its functions under this Act, the Transmission System Operator shall take into account 
(i)
the need to operate co-ordinated transmission and distribution systems; 

(ii)  the objective, in so far as is practicable, of minimising the overall costs of the generation, transmission, distribution and supply of electricity to final customers
(3)    (a) Within such time that the Commission may direct, the Transmission System Operator shall prepare a plan (in this Act referred to as the “development plan”) for the development of the transmission system in order to take account of the need to guarantee security of supply, which shall relate to a period of 7  calendar years from the date on which the plan is prepared by the Transmission System Operator.

 (b)The Transmission System Operator shall, at least once each year, revise the development plan, and the revised plan, which shall relate to a period of 7 calendar years following the date on which the plan is revised, shall be submitted to the Commission for  approval.

(c)
The development plan shall take account  of-

(i) 
existing and planned generation, transmission and distribution, 

(ii)
forecast statements prepared under Head [forecast statements],

(iii) interconnections with other systems, and

(iv) national and regional Government development objectives.

(d) 
The development plan shall indicate the manner in which the Transmission System Operator shall discharge its functions under subsection (1).

(e)
The development plan shall be submitted to the Commission for approval. 

(f)
The Transmission System Operator shall- 

(i)
engage in a public consultation process, including any other form of consultation that the Commission may direct, before submitting the development plan to the Commission for approval, and 

(ii)
report in writing to the Commission on the results of that process not later than when submitting the development plan to the Commission for approval.

(g)
The Commission may from time to time give directions to the Transmission System Operator  in respect of -

(i)  the matters to be specified in the development plan, and

(ii) the review and revision by the Transmission System Operator  from time to time of the development plan,

and the Transmission System Operator  shall comply with directions given by the Commission under this subsection.

(4) The Commission may direct the Transmission System Operator to exercise the power to which subsection (1)(a) relates to explore and develop opportunities for interconnection with other systems.

(5) The Transmission System Operator shall not engage in the generation, distribution or supply of electricity in the State.

(6) The Commission may direct users of the system to enter into agreements referred to in subsection (1) (i).

EXPLANATORY NOTE 

This section covers the functions of the Transmission System Operator, how they should be discharged, as well as setting down the role of the Commission in this regard.

Subsection (1) lists the functions to be discharged by the Transmission System Operator.  Under Subsection (2) the Transmission System Operator is obliged, when discharging its functions, to take into account the need to operate a co-ordinated transmission and distribution system, and, in so far as it is practicable for it to do so, the objective of minimising costs to the final customer.  Subsection (3) defines the development plan and the procedure to be followed by the Transmission System Operator in preparing it. 

Under Subsection (4) the Commission has the power to direct the Transmission System Operator  to exercise its power under subsection (1)(a) in relation to exploring and developing opportunities for interconnection with other systems.

Subsection (5) prohibits the Transmission System Operator from engaging in generation, distribution or supply of electricity within the State; this is to ensure its independence.  Finally, Subsection (6) provides, in order to ensure fair and equal access, that the Commission can direct users of the transmission system to enter into agreements with the Transmission System Operator.

This section is based on Regulation 8 of the European Communities (Internal Market in Electricity) Regulations, 2000.

58 Head

Grid Code

Provide that:

(1)
Within such time, and following such consultation as the Commission may direct and in accordance with the Transmission System Operator’s licence, the Transmission System Operator shall develop, maintain, review and, where appropriate or directed by the Commission, modify a Grid Code and in each case with the approval of the Commission, and shall adhere to the Grid Code.

(2)
The Transmission System Operator shall publish the Grid Code in the manner most likely to bring it to the attention of persons concerned.

(3)
Notwithstanding the generality of subsection (1), the Grid Code shall include standard technical rules to be observed for the connection to, use and operation of the system.

(4)
The Transmission System Operator shall notify the Grid Code and any modifications to the Code to the EU Commission in accordance with the requirements of Article 8 of Council Directive 83/189/EEC.

EXPLANATORY NOTE 

This section obliges the Transmission System Operator to prepare, maintain and review a Grid Code, with the approval of the Commission and provides for the Commission to specify what matters are to be included in the Grid Code.  The section also covers the  publication and notification of the Grid Code to the EU Commission.

59 Head
Duty to Offer Terms for ConnectioN to and use of TRANSMISSION system

Provide that:

(1)
Subject to subsection (3) where an application is made to the Transmission System Operator by any person, the Transmission System Operator shall offer to enter into an agreement for connection to and/or use of the transmission system subject to such terms and conditions specified in accordance with directions given to the Transmission System Operator by the Commission under this section from time to time. 

(2) An offer under subsection (1) may, on request of the applicant , be on the basis that the applicant constructs, or that either or both the applicant and the Transmission System Operator arranges to have constructed, the connection to the transmission system, and any such connection constructed or arranged to be constructed shall be the property of the person with whom the agreeement is made, and shall, for the purposes of Head [Transfer of Direct Line Business], be deemd to be a direct line.

 (3) 
Without prejudice to the generality of subsection (1), directions

given by the Commission under this section may provide for:

(a) the matters to be specified in an agreement for connection to and use of the transmission system;

(b) the matters to be specified in an agreement for use of the transmission system;

(c) the terms and conditions upon which an offer for connection to the transmission system is made;

(d) the methods for determining the proportion of the costs to be borne by the person making the application for connection to the  transmission system and to be borne by the Transmission System Operator being costs which are directly or indirectly incurred in carrying out works under an agreement or making a connection or modifying an existing connection;

 (e) the terms and conditions upon which applications for an agreement are to be made and the period of time within which an offer or refusal pursuant to an application is to be made by the Transmission System Operator; and

(f) 
any other matters which the Commission considers necessary or expedient for the purpose of making an offer for connection to or use of the transmission system, 

and the Transmission System Operator shall comply with directions given by the Commission under this section within such time period as may be specified by the Commission.

(4) The Transmission System Operator shall not be required under subsection (1) to enter into an agreement where -

(a) it has demonstrated to the satisfaction of the Commission that it is not in the public interest to provide additional capacity to meet the requirements to be imposed by that agreement,

(b) such agreement would be likely to involve the Transmission System Operator:

(i)
in a breach of this Act;

(ii)
in a breach of regulations made under this Act;

(iii)
in a breach of the Grid Code, in circumstances in which it is demonstrated to the Commission's satisfaction that it is not in the public interest or appropriate to modify the Grid Code; or

(iv)
in a breach of the conditions of any licence or authorisation granted to the Transmission System Operator under this Act; or

(c)
the person making the application does not undertake to be bound by the terms of the Grid Code in so far as those terms are applicable to that person and in circumstances where it is appropriate for that person to be bound by the Grid Code.


(5 ) Where the Transmission System Operator refuses to offer to enter into an agreement under this section the Transmission System Operator shall serve notice on the applicant of the reasons for such refusal.

(6) Any dispute between the Transmission System Operator and any person who is, or claims to be, a person to whom the Transmission System Operator is obliged to make an offer for connection to and use of the transmission system (and whether as to the making of an offer, the terms offered, the

proposed charges or otherwise)—

(a) where an offer is made by the Transmission System Operator, or

(b) where an offer is refused by the Transmission System Operator, 

may, upon the application of that person, be determined by the Commission and the Transmission System Operator  shall comply with and be bound by any such determination.

EXPLANATORY NOTE 

This section obliges the Transmission System Operator to enter into agreements for connection to and use of the transmission system, in accordance with directions given by the Commission, except in the circumstances set out in Subsection (4).  Subsection (5) obliges the Transmission System Operator, in instances where it is refusing to enter into such agreement, to serve notice on the applicant of reasons for the refusal. The final subsection provides that disputes under this section may, upon the application of the person seeking an agreement, be determined by the Commission and the Transmission System Operator  shall comply with and be bound by any such determination.

60 Head

Forecast Statements

Provide that:

(1)
On and after the commencement of this section, and at such intervals as the Commission may direct, the Transmission System Operator shall prepare a statement, (to be known and in this Act referred to as a “forecast statement”) based on the information available to it,  to be approved of by the Commission.

(2)
A forecast statement shall include forecasts in respect of capacity, forecast flows and loading on each part of the transmission system and fault levels for each electricity transmission node together with:

(a)
such further information as shall be reasonably necessary to enable any person seeking use of the transmission or distribution system to identify and evaluate the opportunities available when connecting to and making use of the transmission or distribution system; 

(b)
a statement identifying those parts of the transmission system most suited to new connections and to the transport of further quantities of electricity;

(c)
the generating capacity which is likely to be connected to the transmission system;

(d)
the demand for electricity in the period to which the statement relates; and

(e)
a statement on electricity generated from renewable, sustainable or alternative sources of energy.

(3)
The Transmission System Operator may revise from time to time the information set out in and, with the approval of the Commission alter the form of each forecast statement and shall, at least once in every year, revise such statements.

(4)
In this section the period to which the forecast statement relates shall be seven calendar years on and after the date on which this statement is prepared by the Transmission System Operator.

EXPLANATORY NOTE 

The purpose of this Section is to oblige the Transmission System Operator to produce regular forecasts reports, in a form approved of by the Commission, in respect of capacity, forecast flows and loading on each part of the transmission system etc.  While the forecast statement must relate to a period of seven years, the Transmission System Operator is obliged to revise it, at least on an annual basis, to keep the information relevant.

61 Head

Generation Security Standard

Provide that:

(1) It shall be the responsibility of the Commission and the Transmission System Operator to monitor compliance with the generation security standard, established pursuant to the terms of the Transmission System Operator’s licence, and it shall be the responsibility of the Transmission System Operator to report to the Commission in that regard in such form and at such intervals as may be required by the Commission.

(2) Where the Transmission System Operator is of the view that the standard has been breached or is likely to be breached it shall inform the Commission.

(3) The  Commission shall take such measures as it considers necessary to prevent a breach, if practicable, or to remedy a breach and minimise its effects.

(4) The Commission, in performing its duty under subsection (3), may:-

(a) direct the TSO, and/or the PES, and/or any licensed undertakings, as appropriate, to undertake all or any such arrangements as the Commission considers necessary, including financial arrangements, relating to the provision of generating security in a manner approved by the Commisison; and/or

(b) with the consent of the Minister, secure the provision of new or additional generating capacity, connected to the transmission system or to the distribution system, by competitive tender, details of which shall be published in the Official Journal of the European Communities at least six months prior to the closing date for receipt of tenders;

(5) In the event that the provision of new or additional generating capacity is secured by competitive tender as provided for under subsection (4)(b), the Commission shall make available to interested undertakings, 

(a) the tender specifications including the contract specifications, the procedure to be followed by all tenderers and the criteria according to which tenders will be assessed, which shall be designed to select the most economically advantageous tender;

(b) the terms and conditions that may be applied in relation to the successful applicant; and

(c) any other matter which the Commission considers appropriate or necessary for the holding of a competitive process under subsection (4)(b).

EXPLANATORY NOTE 

The purposes of a generation security standard is to ensure that the total amount of generation capacity on the system will not be at an inappropriate level relative to the expected level of demand. 

This Head provides that, where a generation security standard has been established under the TSO’s licence and the standard has or is likely to be breached (i.e. that the market has not or is unlikely to provide sufficient generating capacity to meet the standard) the Commission shall take such measures as it considers necessary to prevent or remedy a breach. This Head provides that the  Commission may instruct the TSO and/or the PES and/or any licensee, as appropriate, to undertake arrangements relating to the provision of generating security or if it determines that this is the most appropriate method of the preventing or remedying a breach of the standard, institute a competitive tender for new generating capacity.

62 Head

Technical AND SAFETY AUDIT

Provide that:

(1)
At such intervals as the Commission may specify and on such basis as may be specified in the Transmission System Operator’s licence, the transmission system owner’s licence and the Distribution System Operator’s licence, the Transmission System Operator, the transmission system owner and the Distribution System Operator shall ensure that a technical and safety audit is undertaken of  the transmission and distribution systems.

(2)
If, following consideration of a report submitted by the Transmission System Operator, the transmission system owner or the Distribution System Operator, the Commission considers it in the public interest to modify the Grid Code or Distribution Code in relation to the technical specification and operation of electric lines and plant, it may so direct the Transmission System Operator or the Distribution System Operator, in accordance with Head [GridCode] or Head [Distribution Code] as appropriate.

EXPLANATORY NOTE 

This section ensures that a technical safety audit is undertaken of the transmission and distribution system and gives the power to the Commission, following consideration of the audit report, to direct modifications to the Grid Code or Distribution Code if it considers it necessary in the public interest.

63 Head

Non Discrimination

Provide that:

In carrying out its functions, the Transmission System Operator shall not discriminate unfairly as between persons or classes of persons or between system users or classes of system users, particularly in favour of its subsidiaries, associated or affiliated undertakings, joint ventures or shareholders.

EXPLANATORY NOTE 

 This section is intended to ensure that the Transmission System Operator will discharge its functions in a non-discriminatory manner. 

64 Head
PROHIBITION ON UNAUTHORISED DISCLOSURE OF INFORMATION.

Provide that:

(1) A person shall preserve commercially sensitive information obtained by him or her while performing duties as a director or member of the staff of, or an adviser or consultant to, the Transmission System Operator unless he or she is duly authorised by the Transmission System Operator to disclose same.

(2) A person who contravenes subsection (1) shall be guilty of an offence and shall be liable -

(a) on summary conviction, to a fine not exceeding  €1900 or imprisonment for a term not exceeding 12 months or both, or

(b) on conviction on indictment, to a fine not exceeding €12,600 or imprisonment for a term not exceeding 2 years or both.

(3) In this Regulation "duly authorised" means authorised by the Transmission System Operator or by a person authorised in that behalf by the Transmission System Operator.

(4) The obligation to preserve commercially sensitive  information shall be a duty owed to any person who may be affected by disclosure and any breach of the duty shall be actionable by any such person.

(5) In any proceedings brought against the Transmission System Operator under subsection (4), it shall be a defence for the Transmission System Operator to prove that it obtained the clearance of the Commission prior to disclosing the information.

EXPLANATORY NOTE 

This is standard provision and the text is based on Regulation 12 of the European Communities (Internal Market in Electricity) Regulations, 2000. It is intended to ensure that commercially sensitive information is protected.  Anyone who contravenes the obligation placed on them by virtue of subsection (1) will be guilty of an offence.

65 HEAD
Independence of Transmission System Operator.

Provide that

(1)
 The transmission system owner shall neither direct nor give any instructions to the Transmission System Operator in relation to any of the functions conferred on the Transmission System Operator by this Act.

(2) The transmission system owner shall, within such period as shall be specified by direction of the Commission, comply with any requirements considered necessary by the Transmission System Operator to enable the latter to discharge its functions under this Act.

(3)  (a)
Subject to subsection (4), the infrastructure agreement made under this Act shall be the basis of the relationship between the Transmission System Operator and the transmission system owner. 

(b)
The transmission system owner shall not exercise its property rights in a manner which would interfere with the obligations on the Transmission System Operator to operate the transmission system and to the extent that it is possible to do so, the infrastructure agreement shall set out the respective rights of the transmission system owner and the Transmission System Operator in that regard.

(4) Nothing in subsection (3) shall be construed as affecting-

(a) any licence conditions in the licences issued to the Transmission System Operator and the transmission system owner, 

(b) the  transfer scheme, or 

(c) any connection agreements.

(5)
For the purposes of this Act, the Commission shall decide on any difference or dispute between the Transmission System Operator and the transmission system owner and the Commission shall issue a direction regarding its decision, as it sees fit, regarding the matter in dispute and the Transmission System Operator and the transmission system owner shall comply with such direction.

EXPLANATORY NOTE:

This section is intended to ensure the independence of the Transmission System Operator in the discharge of its functions under this Act. It provides that the transmission system owner must comply with any requirements of the Transmission System Operator and prohibits the transmission system owner from giving instructions or directions to the Transmission System Operator in relation to any of the latter’s  functions. In addition, the transmission system owner is prohibited from exercising its property rights in a manner which will interfere with the Transmission System Operator in discharging its functions. The final subsection provides that the Commission will decide on any dispute between the Transmission System Operator and transmission system owner for the purposes of this Act.
66 HEAD 

Infrastructure agreement.

Provide that

 (1) (a)
There shall  be an agreement between EirGrid and ESB plc (referred to as the “infrastructure agreement”) for the purpose of enabling the Transmission System Operator to discharge its functions under this Act

(b) Any existing infrastructure agreement approved by the Commission prior to the making of this Act, shall fulfil the requirements of subsection (1) (a) above.

(c) 
When, in the opinion of the Commission, the infrastructure agreement should be amended, the Commission shall direct the Transmission System Operator and the transmission system owner to agree such an amendment as it sees fit.
(d)
The Commission may, for the purposes of exercising its power in subsection (c), consult with the Competition Authority. 

(2) The Commission shall, in particular, ensure that the infrastructure agreement incorporates terms and conditions which, in the opinion of the Commission- 

(a)
enables the Transmission System Operator fully and effectively to discharge its functions under this Act, and

(b)
ensures that the transmission system owner will facilitate the discharge by the Transmission System Operator of its functions and ensure the performance of the transmission system owner’s own obligations, in accordance with its own duties.

(3) (a)
The infrastructure agreement shall provide for ESB  plc, as asset owner, to maintain the transmission system and carry out construction work in accordance with the Transmission System Operator’s development plan, using its own resources and outsourcing to contractors.  

(b)
The outsourcing contractors shall be duly selected in accordance with the law relating to public procurement and, without prejudice to such law, shall be on a list agreed between ESB  plc and the Transmission System Operator.

(c)
The Commission shall decide on  any dispute with regard to the content of the list referred to in paragraph (b).

(4) (a)
The infrastructure agreement shall provide for a system of payments, which shall be subject to the approval of the Commission, to the transmission system owner by the Transmission System Operator.

(b) 
The aggregate of payments under paragraph (a) to be made in any year to the transmission system owner by the Transmission System Operator shall be consistent with the revenues allowed to the transmission system owner (in this paragraph referred to as the “transmission system owner’s allowed revenue”) in that year by the Commission.

(c) 
The transmission system owner’s allowed revenue for its transmission business shall be determined solely by the Commission and shall relate to-

(i)
the reasonable costs anticipated to be incurred by the transmission system owner in performance of its functions under the infrastructure agreement and the licence granted to it under Head [Power to grant licences], 

(ii)
the  transmission system owner’s transmission business costs,

(iii)depreciation of the transmission system assets, being the assets constituting the transmission system and  specified under subsection (d)(i),

(iv) a rate of return on existing assets and on agreed additions to the asset base, and

(v)
any over or under recovery of allowed revenue from a previous period,

and shall provide such incentives as the Commission considers appropriate so that costs are incurred efficiently.

 (d) The infrastructure agreement shall include in such form as shall be approved by the Commission-

(i)
a specification of which assets of the transmission system owner shall constitute the transmission system, including- 

(I)
the technical operating limits of such assets, and 

(II)
how this specification may change over time, 

the specification and the change process to be determined based on the functional nature of the assets,

(ii) 
provisions for maintenance and development of the transmission system,

(iii) provisions regarding construction, connection to and use of the transmission system by third parties,

(iv) arrangements for the transfer of information between the transmission system owner and the Transmission System Operator in relation to the development plan, its implementation and costs thereof,

(v)
provisions regarding rights and responsibilities for de-energisation and disconnection,

(vi)
the allocation of risk, for insurance or other purposes considered appropriate by the Commission, between the Transmission System Operator and the transmission system owner,

(vii)provisions regarding the term, termination and renewal of the infrastructure  agreement,

(viii)provisions regarding review of the infrastructure agreement and each party’s performance under that agreement.

(5) (a)
The Commission shall monitor the operation of the infrastructure agreement, including the specific measures provided for in subsection (4). 

(b)
Where the Commission is of the opinion that either the Transmission System Operator or the transmission system owner is systematically failing to comply with the terms of the infrastructure agreement, or with this Act, in a way which is likely to materially affect the public interest, or is in fundamental breach of the agreement in a way which is likely to materially affect the public interest, the Commission may issue a direction which-

(i)
requires the Transmission System Operator or the transmission system owner, as appropriate, to comply with the infrastructure agreement or with this Act, and 

(ii)
prescribes the manner in which the Transmission System Operator or the transmission system owner, as appropriate, shall comply with the direction so issued.

(6) In case of delay or default by the transmission system owner, the Transmission System Operator shall have rapid step-in rights to arrange for work to be undertaken by a contractor approved under subsection (3)(b), by direction of the Commission.  The costs of such work to be undertaken shall be borne by the transmission system owner.

(7) (a) Where, in the opinion of the Transmission System Operator, an emergency occurs where the safety or security of persons, apparatus, or installations or system security is threatened, the Transmission System Operator may take whatever safeguarding or remedial measures it thinks fit to remedy the emergency, and shall inform the Commission and the transmission system owner forthwith of the nature of the emergency and the action taken or proposed to be taken.

(b) 
Where, in the opinion of the transmission system owner, an emergency occurs where the physical safety or security of persons is threatened, the transmission system owner shall, subject to such arrangements or conditions as may be provided for in the infrastructure agreement, take whatever safeguarding or remedial measures it thinks fit to remedy the emergency, and shall inform the Commission and the Transmission System Operator forthwith of the nature of the emergency and the action taken.

(c) 
When, in the opinion of the Commission, the emergency referred to in paragraph (a) or (b) has been remedied to the Commission's satisfaction, the Commission may direct the Transmission System Operator or the transmission system owner, as appropriate, to cease the safeguarding or remedial measures it is taking, and to make such arrangements as are provided for in this section for any further maintenance, development or other work on the transmission system as may be necessary.

(8)    For the purpose of this section, the Commission shall decide on any difference or dispute between the Transmission System Operator and the transmission system owner and the Commission shall issue a direction regarding its decision, as it sees fit, regarding the matter in dispute and the Transmission System Operator and the transmission system owner shall comply with such direction.

EXPLANATORY NOTE

This section provides that there will be an infrastructure agreement between the Transmission System Operator and transmission system owner, which will form the basis of the relationship between them.  The Commission can direct both parties to amend the agreement if in its opinion it thinks this is necessary.  Subsections (2) to (4) cover the elements to be included in the agreement.  Under Subsection (5) the Commission is given the role of monitoring the operation of the infrastructure agreeement and has the power to direct compliance if it is of the opinion that the agreement is being breached.  Step-in rights for the Transmission System Operator, by direction of the Commission, are provided for in Subsection (6).  Subsection (7) provides for procedures to be followed in the event of emergencies occurring.  Under Subsection (8) the Commission can decide on any dispute between the Transmission System Operator and the transmission system owner in relation to this section.

TRANSMISSION SYSTEM OWNER

67 Head
Transmission System Owner

Provide that:

(1)  The transmission system owner, shall :

(a)
facilitate the performance by the Transmission System Operator of the duties imposed on the system operator by and under this Act and, in particular to comply with any directions from the Commission in this regard.

(b)
as asset owner, maintain the transmission system and carry out construction work in accordance with the Transmission System Operator’s development plan, subject to the provisions of Head [Infrastructure Agreement], 

(c)
in accordance with the infrastructure agreement with the Transmission System Operator under Head [Infrastructure Agreement]  implement any other works required under the development plan, and carry out any other requirement applicable to it under this Act, having due regard for the environment,

(d)
provide to the Transmission System Operator  such information as the Transmission System Operator requires to ensure the secure and efficient operation, development and maintenance of the transmission system or otherwise in order to discharge its functions under this Act, 

(e)
have a duty to indicate to the Transmission System Operator and the Commission, within such period as shall be specified by direction of the Commission, the measures which it proposes to take to implement the development plan in accordance with the infrastructure agreement,

(f)
have a duty not to dispose of any assets constituting part of the transmission system or to create any encumbrance over the transmission system without prior notification, in writing, to the Transmission System Operator and the Commission.

(g) 
have a duty not to dispose of to an extent considered material by the Commission, any assets constituting part of the transmission system or create to an extent considered material by the Commission, any encumbrance over the transmission system, without the prior written consent of the Transmission System Operator and the Commission, 

(h) 
comply with any regulations or directions applicable to it made by the Commission under this Act, and 

(i)   otherwise comply with the licence issued under Head [Power to Grant Licenses].

EXPLANATORY NOTE

This section sets out the functions and duties of the transmission system owner. 

The function in relation to the provision of information to the Transmission System Operator in paragraph (d) is intended to ensure that the Transmission System Operator can require information in order to discharge its functions under the Act. The purpose of paragraphs (e) and (f) is to ensure that the integrity of the transmission system is maintained.  Thus, no material asset can be disposed of without the requisite notification and consent. This duty ensures that the asset owner must give prior notification to both the Transmission System Operator and the CER, in writing, before disposing of any asset or creating any encumbrance.

68 Head

Non Discrimination

Provide that:

In carrying out its functions, the transmission system owner shall not discriminate unfairly as between persons or classes of persons or between system users or classes of system users, particularly in favour of its subsidiaries, associated or affiliated undertakings, joint ventures or shareholders.

EXPLANATORY NOTE 

This section is intended to ensure that the transmission system owner will discharge its functions in a non-discriminatory manner. 

69 Head
PROHIBITION ON unauthorised DISCLOSURE OF INFORMATION

Provide that:

(1) A person shall preserve commercially sensitive information obtained by him or her while performing duties as a director or member of the staff of, or an adviser or consultant to, transmission system owner unless he or she is duly authorised to disclose same.

(2) A person who contravenes subsection (1) shall be guilty of an offence and shall be liable -

(a) on summary conviction, to a fine not exceeding €1900 or imprisonment for a term not exceeding 12 months or both, or

(b) on conviction on indictment, to a fine not exceeding €12,600 or imprisonment for a term not exceeding 2 years or both.

(3) In this section "duly authorised" means authorised by the transmission system owner or by a person authorised in that behalf by the transmission system owner.

(4) The obligation to preserve commercially sensitive  information shall be a duty owed to any person who may be affected by disclosure and any breach of the duty shall be actionable by any such person.

(5) In any proceedings brought against the transmission system owner under subsection (4), it shall be a defence for the transmission system owner to prove that it obtained the clearance of the Commission prior to disclosing the information.

EXPLANATORY NOTE

This is a standard provision and the text is based on Regulation 21 of the European Communities (Internal Market in Electricity) Regulations, 2000. It is intended to ensure that commercially sensitive information is protected.  Anyone who contravenes the obligation placed on them by virtue of subsection (1) will be guilty of an offence.

Distribution System Operator

70 Head

Distribution System Operator
Provide that:

 (1)
The Board of ESB plc shall  establish a subsidiary, in a form  approved by the Minister and the Commission, to  exercise the functions of the Distribution System Operator licence issued under Head [Power to grant Licences]. 

(2) 
The Distribution System Operator shall-

(a)
operate and ensure the maintenance of and develop, as necessary, a safe, secure, reliable, economical and efficient electricity distribution system, taking into account exchanges with other interconnected systems, with a view to ensuring that all reasonable demands for electricity are met and having due regard for the environment, 

 (b)
otherwise comply with the licence issued under Head [Power to grant Licences],

(c)
otherwise comply with any other regulations or directions applicable to it made by the Commission under this Act,

(d)
charge for the connection to and use of the distribution system in accordance with this Act, and

(e)  carry out the functions of meter reading and meter operator

(f)
offer terms and enter into agreements, where appropriate, for connection to and/or use of the distribution system with all those using and seeking to use the distribution system.

(3) In discharging its functions under this Act, the Distribution System Operator shall take into account 
(i)
the need to operate co-ordinated transmission and distribution systems; 

(ii) the objective, in so far as is practicable, of minimising the overall costs of the generation, transmission, distribution and supply of electricity to final customers.
(4) Charges for connection to and use of the distribution system shall be subject to the approval of the Commission.

(5) The Commission may direct users of the system to enter into agreements referred to in subsection (2)(f).

EXPLANATORY NOTE

Subsection (1) provides that the Board of ESB establish a subsidiary to exercise the functions of the Distribution System Operator as set out in Subsection (2).  Under Subsection (3) the Distribution System Operator is obliged, when discharging its functions, to take into account the need to operate a co-ordinated transmission and distribution system, and, in so far as it is practicable for it to do so, the objective of minimising costs to the final customer.  Subsection (4) provides that charges for connection to or use of the distribution system will be subject the approval of the Commission and Subsection (5) gives the Commission the power to direct users of the distribution system to enter into agreements with the Distribution System Operator. 

71 Head

Distribution Code

Provide that:

(1)
Within such time and following such consultation as the Commission may direct and in accordance with the Distribution System Operator’s Licence the Distribution System Operator shall develop, maintain, review and, where appropriate or directed by the Commission, modify a Distribution Code and in each case with the approval of the Commission, and shall adhere to the Distribution Code.

(2)
The Distribution System Operator shall publish the Distribution Code in the manner most likely to bring it to the attention of persons concerned.

 (3)
Notwithstanding the generality of subsection (1), the Distribution Code shall include the standard technical rules to be observed for the connection to, use and operation of the system.

(4)
The Distribution System Operator shall notify the Distribution Code and any modifications to the Code to the EU Commission in accordance with the requirements of Article 8 of Council Directive 83/189/EEC.

EXPLANATORY NOTE

This section is based on section 33 of Electricity Regulation Act.  Its purpose is to oblige the Distribution System Operator to develop, publish and keep up to date, subject to direction by the Commission, a  code of the technical rules to be observed for the connection to and use of the distribution system.

72 Head
Duty to Offer Terms for Connection TO and use of THE DISTRIBUTION SYSTEM

Provide that:

(1)
Subject to subsection (3), where an application is made to the Distribution System Operator by any person, the Distribution System Operator shall offer to enter into an agreement for connection to and/or use of the distribution system subject to such terms and conditions specified in  accordance with directions given to the Distribution System Operator by the Commission under this section from time to time.

(2) An offer under subsection (1) may, on request of the applicant , be on the basis that the applicant constructs, or that either or both the applicant and the Distribution System Operator arranges to have constructed, the connection to the distribution system, and any such connection constructed or arranged to be constructed shall be the property of the person with whom the agreeement is made, and shall, for the purposes of Head [Transfer of Direct Line Business], be deemd to be a direct line.

(3) 
Without prejudice to the generality of subsection (1), directions

given by the Commission under this section may provide for:

(a) the matters to be specified in an agreement for connection to and use of the distribution system;

(b) the matters to be specified in an agreement for use of the distribution system;

(c) the terms and conditions upon which an offer for connection to the distribution system is made;

(d) the methods for determining the proportion of the costs to be borne by the person making the application for connection to the  distribution system and to be borne by the Distribution System Operator being costs which are directly or indirectly incurred in carrying out works under an agreement or making a connection or modifying an existing connection;

 (e) the terms and conditions upon which applications for an agreement are to be made and the period of time within which an offer or refusal pursuant to an application is to be made by the Distribution System Operator; and

(f) 
any other matters which the Commission considers necessary or expedient for the purpose of making an offer for connection to or use of the distribution system, and the Distribution System Operator shall comply with directions given by the Commission under this section within such time period as may be specified by the Commission.

(4)
The Distribution System Operator shall not be required under subsection (1) to enter into an agreement where –

(a)
it has demonstrated to the satisfaction of the Commission that it is not in the public interest to provide additional capacity to meet the requirements to be imposed by that agreement,

(b)
such agreement would be likely to involve the Distribution System Operator:

(i)
in a breach of this Act;

(ii)
in a breach of regulations made under this Act;

(iii)in a breach of the Distribution Code, in circumstances in which it is demonstrated to the Commission's satisfaction that it is not in the public interest to  appropriate to modify the Distribution Code; or

(iv)
in a breach of the conditions of any licence or authorisation granted to ESB plc. or its subsidiaries under this Act; or

(c)
the person making the application does not undertake to be bound by the terms of the Distribution Code in so far as those terms are applicable to that person and in circumstances where it is appropriate for that person to be bound by the Distribution Code.

(4) Where the Distribution System Operator refuses to offer to enter into an agreement under this section the Distribution System Operator shall serve notice on the applicant of the reasons for such refusal.

(5) Any dispute between the Distribution System Operator and any person who is, or claims to be, a person to whom the Distribution System Operator is obliged to make an offer for connection to and use of the distribution system (and whether as to the making of an offer, the terms offered, the proposed charges or otherwise)—

(a) where an offer is made by the Distribution System Operator, or

(b) where an offer is refused by the Distribution System Operator, 

may, upon the application of that person, be determined by the Commission and the Distribution System Operator  shall comply with and be bound by any such determination.

EXPLANATORY NOTE

This section obliges the Distribution System Operator to enter into agreements for connection to and use of the distribution system, in accordance with directions given by the Commission, except in the circumstances set out in Subsection (3).  Subsection (4) obliges the Distribution System Operator, in instances where it is refusing to enter into such agreement, to serve notice on the applicant of reasons for the refusal. The final subsection provides that disputes under this section may, upon the application of the person seeking an agreement, be determined by the Commission and the Distribution System Operator  shall comply with and be bound by any such determination.

73 Head

Power to Require Security 

Provide that:

(1) The Distribution System Operator may require any final customer who requires a supply of electricity under Head [ Supply Duty of the Public Electricity Supplier ] to give reasonable security for the payment of all money which may become due and if that person fails to give such security, the Distribution System Operator may, if it thinks fit, refuse to provide the electric line or plant. 

(2) Notwithstanding the provisions of subsection (1) the Commission may impose licence conditions detailing the terms on which such security may be taken.

EXPLANATORY NOTE 

The section empowers the Distribution System Operator to require the final customer of electricity to provide reasonable security for the payment of all money which may become due.  The DSO has the sanction of refusing to provide the line or plant where security is not given.

Subsection (2) provides for the Commission to impose licence conditions which address or restrict the terms on which security may be taken.

74 Head
Non Discrimination

Provide that

In carrying out its functions, the Distribution System Operator shall not discriminate unfairly as between persons or classes of persons or between system users or classes of system users, particularly in favour of its subsidiaries, associated or affiliated undertakings, joint ventures or shareholders.

EXPLANATORY NOTE
This section is intended to ensure that the Distribution System Operator will discharge its functions in a non-discriminatory manner. 

75 Head
PROHIBITION ON UNAUTHORISED DISCLOSURE OF INFORMATION

Provide that:

(1) A person shall preserve commercially sensitive information obtained by him or her while performing duties as a director or member of the staff of, or an adviser or consultant to, the Distribution System Operator unless he or she is duly authorised by the Distribution System Operator to disclose same.

(2) A person who contravenes subsection (1) shall be guilty of an offence and shall be liable -

(a) on summary conviction, to a fine not exceeding €1,900 or imprisonment for a term not exceeding 12 months or both, or

(b) on conviction on indictment, to a fine not exceeding €12,600 or imprisonment for a term not exceeding 2 years or both.

(3) In this section "duly authorised" means authorised by the Distribution System Operator or by a person authorised in that behalf by the Distribution System Operator.

(4) The obligation to preserve commercially sensitive  information shall be a duty owed to any person who may be affected by disclosure and any breach of the duty shall be actionable by any such person.

(5) In any proceedings brought against the Distribution System Operator under subsection (4), it shall be a defence for the Distribution System Operator to prove that it obtained the clearance of the Commission prior to disclosing the information.

EXPLANATORY NOTE

This is a standard provision and is based on Regulation 26 of the European Communities (Internal Market in Electricity)Regulations, 2000. It is intended to ensure that commercially sensitive information is protected.  Anyone who contravenes the obligation placed on them by virtue of subsection (1) will be guilty of an offence.

Public Service Obligations

76 Head

Public Service Obligations

Provide for:

(1)
The Minister, following consultation with the Minister for the Environment and Local Government, may by order direct the Commission to impose on the holders of licences, exemptions, authorisations or holders of a permit under section 37 of the Electricity Supply Act 1927 as the Minister may determine, public service obligations which may include obligations in relation to any one or more of the following–

(a) security of supply,

(b) regularity, quality and price of supplies,

(c) supply duty of Public Electricity Supplier,

(d) environmental protection, and

(e) use of indigenous energy sources.

(2)
Notwithstanding the generality of subsection (1), an order made under this section may :

(a)  require the Commission to impose on the Public Electricity Supplier a requirement to have in force such arrangements as are necessary to ensure that in any specified period, the Public Electricity Supplier shall acquire electricity from generating stations which use as their primary energy fuel source peat harvested within the State to the extent that such stations are available and provided that the amount of peat used in any calendar year to generate that electricity may not exceed 15 per cent. of the overall primary energy necessary to produce the electricity consumed in the State that year, 

(b) require the Commission to impose on licensed generators a requirement to take all reasonable steps to make available for dispatch those generating stations which use peat as their primary fuel source in order to meet the requirements of the Public Electricity Supplier under paragraph (a) of this subsection. 

(c)  require the Commission to impose on the Transmission System Operator a requirement to give priority dispatch to generating stations using peat as their primary fuel source in accordance with nominations, to the extent that those stations are nominated and are required to meet electricity demand obligations of the Public Electricity Supplier under paragraph (a) of this subsection.

(3)
Notwithstanding the generality of subsection (1), the Minister may require the Commission to impose on the Public Electricity Supplier a requirement to have in force such arrangements as are necessary to ensure that in any specified period, there shall be available to the Public Electricity Supplier a quantity of electricity from generating stations chosen as a result of a competitive process established by the Minister, the Commission or the Commission of the European Communities, as the case may be, which use as their primary or alternative fuel source such renewable, sustainable or alternative forms of energy as may be specified in the order or which operate as combined heat and power plants.

(4)
Notwithstanding the generality of subsection (1), an order made under this section may provide for –

(a)
the imposition of a public service obligation on the Public Electricity Supplier in respect of electricity which is produced using indigenous fuel or renewable, sustainable or alternative forms of energy as their primary source or which operate as combined heat and power plants as a result of a competitive process established by the Minister or the Commission of the European Communities prior to this enactment, and

(b)
measures designed to encourage effective and efficient use of electricity and to reduce demand for electricity.

(5)
The Minister shall:

(a)
send a copy of an order made under subsection (1) to the Commission of the European Communities not later than 28 days after the making of the order; and

(b)
within that period, shall publish a copy of the order in such manner as the Minister shall determine as being appropriate to bring it to the attention of all those who might be affected by or interested in the order.

(6)
Subject to subsection (8), an order under this Head shall provide for -

(a)
the recovery, by way of a levy on final customers, of the additional costs including a reasonable rate of return on the capital represented by such costs, where appropriate, necessarily, or with the approval of the Commission, incurred by those upon whom public service obligations are imposed in complying with an order under subsection (1), including costs incurred after the variation or revocation of such an order,

(b)  the collection and recovery of payments in respect of the levy-

(i) from final customers by the Public Electricity Supplier or the holder of a licence, exemption or authorisation or the holder of a permit under section 37 of the Electricity Supply Act 1927,

(ii) from the Public Electricity Supplier or such holders of a licence, exemption, authorisation or permit by the Distribution System Operator or the Transmission System Operator, and

(iii) from the Distribution System Operator by the Transmission System Operator, 

(c)
the making, out of such payments so collected, of payments to those upon whom public service obligations are imposed as appropriate.

(7) (a) The levy referred to in paragraph (a) of subsection (6) shall be imposed     

            on final customers in respect of a levy period in such a manner that-

(i) the levy is apportioned between each category of electricity accounts specified in paragraph 1 of Schedule 6 on the basis of the maximum demand attributable to that category of accounts as a proportion of the aggregate of the maximum demand attributable to each of the three categories of accounts, and

(ii) each holder of an electricity account who is a final customer is charged and liable to pay the levy in respect of each electricity account on the basis set out in paragraph 2 of  Schedule 6.

(b) The attribution of the maximum demand in respect of each category of     

electricity account shall be carried out by the Distribution System Operator with the approval of the Commission in respect of each levy period.

(c)  In this subsection “levy period” means a calendar year or such shorter      

       period as may be specified in the order. 

(8) An order made under this section which, in accordance with subsection (6), provides for the recovery of additional costs referred to in that subsection, shall provide that such costs shall be recovered in respect of a specified period and that the amount to be paid in respect of each year or part of a year in that period to those upon whom public service obligations are imposed shall be the amount of the additional costs certified by the Commission as having been necessarily incurred by that person in compliance and in accordance with the order.

(9) An order made under this section may -

(a)
impose requirements (whether as to the furnishing of records or other information and evidence or the affording of facilities for the examination and testing of meters or otherwise) on the Public Electricity Supplier and on holders of licences, exemptions or authorisations or the holders of permits under section 37 of the Electricity Supply Act 1927,

(b)
provide for the times at which payments which are to be made (whether payments by way of levy or payments to those upon whom public service obligations are imposed), and

(c)
require the amount of any overpayment or underpayment which is made by or to any person to be set off against or added to any subsequent liability or entitlement of that person.

(10) The Minister shall exercise the powers conferred by this section so as to ensure that the sums realised by the levy or otherwise are sufficient (after the payment of the administrative expenses, as certified by the Commission, incurred in the collection of the levy) to pay to those upon whom public service obligations are imposed, the payment required to be made by the order.

(11) The Minister may by order, amend or revoke an order made under this section including an order made under this subsection but such amendment or revocation shall be without prejudice to the continued operation of the order in respect of additional costs of the type referred to in subsection (6) which the Commission certifies in respect of each year or part thereof of the unexpired part of the specified period of years to have been reasonably incurred notwithstanding the amendment or revocation.

(12) A draft of the order proposed to be made under this section shall be given by the Minister to the person or persons upon whom the obligation is to be imposed 1 month before the order is made, or such shorter period as may be agreed with the person or persons upon whom the obligation is to be imposed.

(13) For the purpose of orders made under this section “public service obligation” means an obligation placed on electricity undertakings which takes account of general social, economic and environmental factors.

(14)Notwithstanding the repeal of the Electricity Regulation Act, 1999, any Public Service Obligation Order made under that Act shall continue in force and have full effect as if it had been made under this Act.

EXPLANATORY NOTE

The Minister may make an order following consultation with the Minister for Environment and Local Government directing the Commission to impose public service obligations on an electricity undertaking in the general economic interest.  The obligations can relate to matters such as:

· environmental protection,

· regularity, quality and price of supplies,
· supply duty of Public Electricity Supplier

· security of supply, and

· use of indigenous fuels.

The cost of the obligations will be recovered by levy on all electricity users.

The overall enabling power is set out in the first subsection and, within the framework of that overall power, subsections (2) to (4) sets out the various areas where Public Service Obligation orders are most likely to be used

Subsections (5) to (12) set out the detailed procedures relating to recovery of the cost of public service obligations and the making and publishing of orders.

The final subsection provide that, notwithstanding the repeal of the Electricity Regulation Act, 1999, any Public Service Obligation Order made under that Act shall continue in force and have full effect as if it had been made under this piece of legislation.

Powers of Authorisation and Licence Holders

77 Head

Wayleaves

Provide that:

(1)
A licence or authorisation holder may, where empowered to do so under his or her licence or authorisation and subject to the provisions of this section, place any electric line above or below ground across any land not being a public road, railway, or tramway.

(2)
A licence or authorisation holder, where empowered to do so under his or her licence or authorisation, may attach to any wall, house, or other building any bracket or other fixture required for the carrying or support of an electric line or any electrical apparatus. 

(3)
Before placing an electric line across any land or attaching any fixture to any building under this section a licence or authorisation holder shall serve on the owner and on the occupier of such land or building a notice in writing stating the licence or authorisation holder’s intention so to place the line or attach the fixture (as the case may be) and giving a description of the nature of the line or fixture and of the position and manner in which it is intended to be placed or attached.

(4)
If within seven days after the service of such notice the owner and the occupier of such land or building give their consent to the placing of such line or the attaching of such fixture (as the case may be) in accordance with such notice either unconditionally or with conditions acceptable to a licence or authorisation holder, a licence or authorisation holder may proceed to place such line across such land or to attach such fixture to such building in the position and manner stated in such notice.

(5)
If the owner or occupier of such land or building fails within the seven days aforesaid to give his or her consent in accordance with the foregoing subsection, a licence or authorisation holder may, following a further seven days notice, place such line across such land or attach such fixture to such building in the position and manner stated in the said notice, subject to the entitlement of such owner or occupier to be paid compensation in respect of the exercise by a licence or authorisation holder of the powers conferred by this subsection and of the powers conferred by subsection (6) of this section, such compensation to be assessed in default of agreement under the provisions of the Acquisition of Land (Assessment of Compensation) Act, 1919, the undertaking of the licence or  authorisation holder for this purpose being deemed to be a public authority within the meaning of the said Act, and the reference in Section 265(3)  of the Planning and Development Act 2000 to a planning authority shall be construed as including a reference to the licence holder.

(6)
Where a licence or authorisation holder is authorised by or under this Section to place or retain any electric line across any land or to attach or retain any fixture on any building a licence or  an authorisation holder may at any time enter on such land or building for the purpose of surveying, placing, maintaining, renewing, repairing, or altering such line or such fixture or any line or apparatus supported by such fixture.

 (7)(a) The provisions of this section shall apply and be deemed always to have applied to any electric line whatsoever placed above or below ground, across or along land and any fixture or apparatus attached to any building forming part of or connected with any electric line so placed.

(b) All electric lines placed above or below ground, across or along land or fixtures or apparatus attached to any buildings by the Company prior to the date of this enactment are deemed to have been placed above or below ground, across or along land or attached to any buildings in compliance with the provisions of this section.

(8)(a) The licence or authorisation holder must, when exercising these powers, have regard to the provisions of the development plan of the area as defined by section (9)(1) of the Planning and Development Act 2000;

(b) Nothing in this section shall permit carrying out of works which would materially affect the character of a heritage site, without obtaining the consent of the Minister for the Environment and Local Government or the local authority as appropriate, where “heritage site” means –

(i) a national monument (within the meaning of the National Monuments Acts 1930 to 1994);

(ii) a heritage building or heritage garden or park (within the meaning of the Heritage Act 1995);

(iii) a protected structure, a architectural conservation area and attendant grounds, as those expressions are defined in section (2) of the Planning and Development Act 2000, and part of any structure, area or grounds.

EXPLANATORY NOTE

A licence or authorisation holder may place electric wires above or below any land, and may attach any fixture for the support of such lines to any wall, house or other building. This power is commonly known as a wayleave. Access to these wayleaves is necessary to ensure that licence or authorisation holders can carry out their operations effectively.

Notice of the wayleave and a description of the work to be carried out must be given to the owner and the occupier of the land. Where consent is received a licence or authorisation holder may proceed in the manner set out in the notice. If the owner or occupier objects; the licence or authorisation holder may proceed after an extended notice period, subject to the payment of compensation. Subsection (6) allows the licence or authorisation holder to enter any land for which it has a wayleave for the purpose of surveying, maintaining, etc. its equipment. The final subsection provides that all electric lines or fixtures etc. put in place by the Company prior to the date of this enactment are deemed to have been placed in compliance with the provisions of this section.

78 Head

Lopping of Trees

Provide that:

(1)
A licence or authorisation holder may, when empowered to do so under his or her licence or authorisation, and taking due care and attention to avoid unnecessary damage to property, the environment or amenities, lop or cut any tree, shrub, hedge or other vegetation which obstructs or interferes with any electric lines of the licence or authorisation holder or with the erection or laying of any such electric lines or with the survey of the proposed routes of any electric lines of a licence or authorisation holder.

(2)
Before lopping or cutting any tree, shrub,  hedge or other vegetation under this section the licence or authorisation holder shall give to the owner or occupier of the land or in the case of a public road to the local authority charged with the maintenance of such public road on which such tree, shrub  hedge or other vegetation is standing, seven days notice of the licence or authorisation holder’s intention to lop or cut the same and such occupier or such local authority if he or she or it (as the case may be) so desires and so informs the licence or authorisation holder within such seven days himself, herself or itself (as the case may be) may carry out such lopping or cutting within 7 days of giving such notice.

(3)
When an occupier of land , or in the case of a public road the local authority charged with the maintenance of such public road, cuts or lops any tree, shrub,  hedge or other vegetation under this section, the expense incurred by him or her in so doing shall be paid to him or her or it (as the case may be) on demand by the licence or authorisation holder and the amount of such expenses shall in default of agreement be fixed by an arbitrator appointed by the Commission.

(4) For the purposes of subsection (2), a notice shall specify that:

(a)
the addressee of the notice may undertake the work referred to in the notice itself or arrange for the work to be undertaken by a third party within 5 days of the receipt of the notice; and

(b)
that, if the addressee undertakes to perform the work referred to in the notice, he, she or it will be entitled to be reimbursed for the reasonable expenses necessarily incurred in so doing.

(5) A licence or authorisation holder shall not carry out the cutting or lopping of trees in contravention of an order under section 205 of the Local Government (Planning and Development) Act 2000.

(6) Where a licence or authorisation holder lops or cuts any tree, shrub, hedge or other vegetation under this section, he or she shall take all reasonable measures to ensure, as far as is reasonably practicable, the safety of persons using a public road.

EXPLANATORY NOTE

This section provides that a licence or authorisation holder may lop or cut trees, shrubs hedges or other vegetation that

· obstruct or interfere with any electrical wires;

· obstruct or interfere with the laying of such wires

· obstruct or interfere with surveying of the route of any electric lines.

Seven days notice must be given to the occupier of the land or the relevant local authority (in the case of streets etc.)

The occupier of the land or the local authority may choose to do the lopping or cutting themselves.  The Board or the authorised undertaker must pay for the work and in default of agreement on the amount the matter is referred to arbitration.

79 Head

Powers of Entry

Provide that:

(1)
A licence or authorisation holder may enter on any lands for the purpose of doing thereon or on any other lands all or any of the things which the licence or authorisation holder is authorised by his or her licence to do or for the purpose of carrying out any surveys, investigations, inquiries or examinations preliminary to the doing of any such thing.

(2)
Before the licence or authorisation holder enters on to any land under sub-section (1) he or she shall give to the land owner or occupier of the land concerned seven days notice of its or his or her intention to enter on the land and the purposes for which and the times at which entry is intended to be made.

(3)
Whenever a licence or authorisation holder exercises any of the powers conferred on him or her or it, as the case may be, by this section he or she or it shall be liable to make good all damage done to the land entered upon or interfered with by the exercise of such powers and to pay compensation in respect of any loss arising out of or in the course of the performance of any of the functions listed in Subsection (1).

EXPLANATORY NOTE

This section concerns the right of the licence or authorisation holder to enter onto land to survey, investigate etc. It replaces section 28 of the Electricity (Supply) Act, 1927. Notice must be given to the owner or occupier of the land and compensation in respect of any damage or loss caused by the licence or authorisation holder should be paid.

80 Head

expenses of Certain Necessary Alterations

Provide that:

(1) If any person does any matter or thing which such person is, by or under any statute, authorised to do and which necessitates an alteration in any part of any transmission system or of any distribution system of or operated by a licence or authorisation holder:

(a)
the licence or authorisation holder shall make such alteration; and 

(b)
the reasonable expenses necessarily incurred by the licence or authorisation holder in making such alteration shall be paid to the licence or authorisation holder by such person as aforesaid; and

(c)
the amount of such expenses so to be paid shall, in default of agreement, be fixed by an arbitrator appointed by the Commission.

EXPLANATORY NOTE

This provision is drawn directly from S.100 of the Electricity (Supply) Act 1927, and is intended to prevent the expense of any alteration of the transmission and distribution system which arises from the exercise of statutory powers by any body.

81 Head

Alteration to Streets and Roads

Provide that:

(1)
A licence or authorisation holder, where empowered to do so under his or her licence or authorisation, may, for the purpose of his or her licensed or authorised activities, whenever it thinks proper lay lines for the transmission and lines for the distribution of electricity along, across, under or above ground at any height over any street, road, railway or tramway and may for that purpose or any other purpose of the exercise of any power or duty conferred or imposed on it break up any street, road, railway or tramway and erect in or on any such street, road, railway or tramway such posts, poles and other such erections as the licence or authorisation holder shall consider necessary or proper for carrying or supporting any such line so laid.

(2)
A licence or authorisation holder shall not break up any road or street without previous consultation with the local authority in whose district such road is situate and shall not break up any railway or tramway without previous consultation with the Minister for Transport.

(3)
Whenever a local authority on account or for the purpose of an alteration to a road or bridge requires a licence or authorisation holder to alter the position or depth of underground electrical wires, mains or other underground electrical works or the position of poles or other structures carrying electrical wires or mains or of other above ground electrical works, the expenses incurred by the licence or authorisation holder in complying with such a request shall be paid by such local authority on demand as part of the expenses of the maintenance of such road or bridge and the amount of such expense so to be paid to the licence or authorisation holder shall, in default of agreement, be fixed by an arbitrator appointed by the Commission.

EXPLANATORY NOTE

Where the terms of their licence or authorisation empowers them to do so, licence or authorisation holders may carry out streetworks. Licence or authorisation holders must carry out prior consultation with the local authority, the nature of this consultation is governed by section 101D of the Road Traffic Act, 1961 as amended by section 9 of the Dublin Transport Authority (Dissolution) Act, 1987.

A licence or authorisation holder shall be compensated for the expenses associated with the relocation of their equipment, where required to do so by the local authority. In the absence of agreement between the parties, expenses shall be fixed by an arbitrator appointed by the Commission.

NOTE: It is the intention that this Head will be redrafted to ensure consistency with existing legislation relating to road openings. In this regard, particular attention is drawn to Sections 53-56 of the Communication Regulation Act 2002.  Any comments of the appropriateness of these section being used as a model for the electricity sector would be welcomed.

82 Head

Compulsory Acquisition 

Provide that 

(1) A licence or authorisation holder may, where empowered to do so under his licence or authorisation apply to the Commission for an order under this section enabling it to acquire compulsorily any land or right over land which is required by the licence or authorisation holder for or in connection with the performance of any of its licensed or authorised activities and subject to the following provisions of this section the Commission may make an acquisition order in relation to the land or right over land.

(2) The provisions of the Third Schedule to this Act shall have effect as regards an acquisition order and any application for such an order.

(3) The Commission shall not make an order under subsection (1) unless

(a) in its opinion, the order is essential for the provision of electricity, or

(b) it is satisfied that the licence or authorisation holder has made all reasonable efforts to find alternative means of achieving its objective at similar cost.

(4)   (a)
The Commission shall not make an order authorising the compulsory purchase of land belonging to another licence or authorisation holder if  it appears to the Commission that the land will be so used and that the use will commence,  or any necessary planning permission or consent under the  Planning and Development Act, 2000 will be applied for,  within the period of five years beginning with the date of application for his consent;

(b) The Commission may by regulation provide that sub-section 4(a) above shall have effect as if for the period mentioned there were substituted such other period as may be specified in the regulations.

(5) Where the Commission makes an acquisition order the following provisions shall have effect:

(a)  in case the order is made in relation to land to be acquired by a licence or authorisation holder, subject to such restrictions and other terms and conditions (if any) as the Commission specifies pursuant to Article 8 of the Third Schedule to this Act, the order shall without further assurance vest in the licence or authorisation holder the estate or interest specified in the order in such land free from all rights (including any public right other than a public right of way) charges, burdens or other incumbrances or interests and from the claims of all persons who are interested in the said estate or interest in the land, whether in respect of incumbrances or interests therein or otherwise howsoever, other than--

(i) in case the land is subject to a State annuity and is vested by the order in a licence holder in fee simple, that State annuity,

(ii) such burdens (if any) as are specified in the order,

(b) in case the order is made in relation to a right over land other than a public right of way, the order shall, subject to such restrictions and provisions (if any) as the Commission so specifies, operate to grant or transfer to the licence or authorisation holder the right, or interest in such a right, specified in the order, free from all claims and all other rights of any persons who are interested in that interest,

(c) in case the order is made in relation to a public right of way, the order shall operate to extinguish the public right of way.

(6) In addition to complying with the requirements of subsection (4) of this section, the Commission shall, before making an acquisition order, comply with the following requirements, namely;

(a) in case an acquisition order is to provide for the acquisition by a licence or authorisation holder of land held by a local authority, a railway undertaker other than Coras Iompair Eireann, a gas undertaker other than Bord Gais Eireann, a harbour authority, or another electricity undertaker, the order shall be so made only if the Commission is satisfied that the making of the order is in the public interest,

(b) in case the order is to provide for the extinguishment of a public right of way, the order shall not be so made until the Commission has caused an oral hearing to be held con​cerning the proposed extinguishment and has considered any objections or representations to the proposed extinguishment duly made and not withdrawn and the report of the person who held the hearing.

(7) Where an acquisition order vests land in a licence or authorisation holder,

(a) the order shall operate, as on and from the date thereof, to transfer and attach to the amount paid by the licence or authorisation holder to a person as compensation all estates, trusts and in​cumbrances subsisting in respect of the interest of the person in the land immediately before the date of the order, and

(b) the said amount shall as respects any rights or claims existing immediately before the date of the order, to or against the said interest, represent that interest for all purposes.

(8) Where land the ownership of which is registered under the Registration of Title Act, 1964, becomes vested in a licence or authorisation holder in fee simple by virtue of an acquisition order, the registering authority under that Act shall upon production. of a copy of the order under the official seal of the Commission, register the licence or authorisation holder in the appropriate register maintained under that Act as owner (within the meaning of that Act) of the land and the authority shall in addition cause such other alterations (if any) to be made in the appropriate such register as are appropriate having regard to the terms of the order.

(9) An acquisition order shall have attached thereto a map or plan showing the land to which the order relates (which map or plan, when so attached, shall form part of the order).

(10) The Commission may by order amend an acquisition order and any references to an acquisition order in this section, apart from this subsection, or in the Third Schedule to this Act shall be construed as including references to an order under this subsection.

(11) Before making an application for a compulsory acquisition order a licence or authorisation holder shall consult the Minister for Community, Rural and Gaeltacht Affairs Minister about the acquisition of any land on or in which there is, to the licence or authorisation holder's knowledge, any monument or archaeological object.

(12) For the purposes of this section "land" includes seashore, land covered with water (whether inland or coastal) foreshore and any easement or other right over land including impounding, diverting or abstracting water.

EXPLANATORY NOTE

This Head  is designed to enable a licence or authorisation holder to apply to the Commission for the compulsory acquisition of land to allow the licence or authorisation holder to carry on his licensed or authorised activities. 

The Head places certain constraints on acquisition by licence or authorisation holders of property of another licence or authorisation holder, a state authority, a local authority, a railway, gas, water or telecommunications undertaker.   

Sub-head (1) restricts the purposes for which a licence or authorisation holder may acquire land i.e. to his licensed or authorised activities.  It is also intended that a licence or authorisation holder may only avail of CPO powers where specifically empowered to do so in his licence or authorisation, and subsection (2) refers the provisions of the section to the Third Schedule.

Subsection (3) makes provision to avoid unnecessary recourse to compulsory acquisition powers.

Subsection (4) places certain restrictions on compulsory purchase of another licence or authorisation holder's property.   It is designed to avoid abuse of C.P.O.  powers by rival licence or authorisation holders.  

Subsection (5) establishes the scope of effect of an acquisition order made by the Commission. Subsection (6) specifies that the Commission shall not make an order authorising the acquisition of land held by a local authority or other utility unless he is satisfied that the making of the order is in the public interest and in the case where the order is to provide for the extinguishment of a public right of way, the Commission shall cause a public oral hearing to be held. Subsection (7) clarifies the effect of the vesting of an acquisition order. Subsection (8) deals with the effect of an acquisition order on land registered under the Registration of Title Act, 1964. Subsection (9) specifies that an order will include a map or plan showing the land to which it refers and Subsection (10) empowers the Commission to amend by order an acquisition order.

Subsection (11) obliges a licence or authorisation holder to consult the Minister for Community, Rural and Gaeltacht Affairs regarding any land that may be of archaeological interest. The final subsection defines the term “land” for the purposes of this section.

83 Head

Compensation 

Provide that 

(1) Subject to subsection (3) of this section, the exercise of any power under Head [Compulsory Acquisition] of this Act shall be subject to payment of compensation in respect of--

(a) any right over land or other estate or interest in land or in a right over land, acquired by virtue of an acquisi​tion order,

(b) any diminution in the value of any right over land or other estate or interest of any person in any land, or in any right over land, by reason of the exercise of the power,

(c) any other loss incurred or damage done by reason of such exercise,

and the compensation together with any interest payable thereon by virtue of subsection (2) of this section, shall be paid by the applicant for the order under which such power was exercised.

(2) (a) Subject to paragraph (b) of this subsection, where com​pensation is payable to a person under this section in respect of the exercise of a power under Head [Compulsory Acquisition] of this Act there shall be paid in accord​ance with subsection (1) of this section interest on the amount of the compensation payable to the person, at such rate as shall be determined from time to time for the purposes of this section by the Minister for Finance, from the date on which the claim for compensation is made until the payment of such compensation.

(b)
If—

(i)  a licence or authorisation holder makes an unconditional offer in writing of any sum as compensation to a person to whom compensation is payable under this section, and

(ii) the offer is not accepted by the person, and

(iii) the sum awarded as compensation by the official arbitrator to such person does not exceed the sum so offered,

no interest shall be payable on such compensation.

(3) A claim under this section for payment of compensation shall, in default of agreement, be determined by arbitration under the Acquisition of Land (Assessment of Compensation) Act, 1919, as amended by any subsequent enactment, in like manner in all respects as if such claim arose in relation to compulsory acquisit​ion of land, and for this purpose the licence or authorisation holder shall be deemed to be a public authority within the meaning of the said Act, and the reference in the Planning and Development Act, 2000 , to a planning authority shall be construed as including a reference to the licence or authorisation holder.

(4) A claim for compensation under this section shall be brought within-- ​

(a) in case the person entitled to the compensation is a minor or a person of unsound mind, a period of six years from the date when such person ceases to be under such disability or dies, whichever event first occurs, but not more than thirty years after the exercise of the relevant power under this Bill,

(b) in any other case a period of six years from the date of the exercise of such power.

(5) Subject to paragraph (a) and (b) of subsection (4) of this section, compensation under this section may be paid to the per​sonal representative of a person entitled thereto.

EXPLANATORY NOTE 

Subsection 1 specifies that compensation is payable by a licence or authorisation holder in respect of land, a right over land, diminution in value, loss incurred or damage done by virtue of an acquisition order.

Subsection 2 provides for the payment of interest (at a rate to be determined by the Commission for Finance) in respect of the period between the making of a claim for compensation and the payment of such compensation. However, if the amount of compensation awarded by an arbitrator does not exceed an amount unconditionally offered in writing by the licence or authorisation holder, then no such interest is payable.

Subsection 3 provides that, where the parties cannot agree on the amount, compensation will be determined by arbitration under the Acquisition of Land (Assessment of Compensation) Act, 1919. Subsection 4 establishes the period in which a claim for compensation may be brought and Subsection 5 provides for the payment of such compensation to a personal representative.

Entry on Premises etc.

84 Head
Entry on premises being supplied by electricity
Provide that:

Any person authorised by the Transmission System Operator, transmission system owner, Distribution System Operator or the Public Electricity Supplier or any licensed supplier, may at all reasonable times, on the production of some duly authenticated document showing his or her authority, enter any premises to which a supply of electricity is being  for any purpose related to the functions which they are licensed to perform under this Act.

EXPLANATORY NOTE

This section authorises the Transmission System Operator, the transmission system owner, the Distribution System Operator,  the Public Electricity Supplier or any licensed supplier to enter premises for any purpose related to their functions. Entry can only be gained on the production of some duly authenticated documentation.

85 Head

De-energisation or disconnection of supply

Provide that:

(1)
Only the Transmission System Operator or the Distribution System Operator on its own behalf or on behalf of a licensed supplier or the Public Electricity Supplier may de-energise or disconnect the supply of electricity to any person for reasons of safety or any other reason in accordance with the terms and conditions of its licence and any Codes of Practice established under Head [Codes of Practice].

(2) Any request by a licensed supplier or by the Public Electricity Supplier for de-energisation or disconnection must be duly authenticated by the Distribution System Operator or by the Transmission System Operator, as appropriate.

EXPLANATORY NOTE

This section provides that only the Distribution System Operator, or the Transmission System Operator in the case of customers connected directly to the transmission system, can physically de-energise (i.e. temporarily disconnect) or disconnect the supply of electricity to customers. 

Such disconnection can be done on its own behalf or on request of a licensed supplier, including the Public Electricity Supplier. Any request by a licensed supplier for disconnection must be authenticated by the Distribution System Operator or Transmission System Operator, as appropriate, in order to ensure the validity of the request.

86 Head

Failure to pay for supply

Provide that:

(1)
Where any person neglects to pay any charge for electricity or any other sum due from him or her  to the Public Electricity Supplier or other licensed supplier in respect of the supply of electricity to him or her, the Public Electricity Supplier can request the Distribution System Operator to disconnect the supply to such person, subject to the terms and conditions set out in its licence and any  Code of Practice established under Head (Codes of Practice).

(2)  Where requested to disconnect in accordance with subsection (1) the Distribution System Operator may cut off a supply of electricity, and for that purpose may cut or disconnect or have cut or disconnected any electric line or other work through which electricity may be supplied, and may, until requested by a supplier to reconnect supply of electricity ,discontinue the supply of electricity to such person.

EXPLANATORY NOTE

Under this section, the Public Electricity Supplier, as the supplier of last resort can request the Distribution System Operator to disconnect supply of electricity to any person who fails to pay for the electricity supplied. This is to ensure that a customer cannot abuse the supply duty which the legislation places on the Public Electricity Supply. 

87 Head
FAILURE TO PAY FOR CONNECTION or use of system

Provide that:

Where any person neglects to pay any charge for connection to or use of the transmission or distribution system, the Transmission System Operator or the Distribution System Operator, as appropriate, shall be relieved of its duty to provide connections to the systems, subject to the terms and conditions set out in their respective licences and any code of practice established under Head (Codes of Practice).

EXPLANATORY NOTE

Under this section, the Transmission System Operator and the Distribution System Operator can be relieved of its duty to provide connections to the transmission and distribution systems respectively, in cases where any person fails to pay for the connection to or use of the systems. 

88 Head
Entry on DE-ENERGISATION OR DISCONNECTION OF SUPPLY

Provide that:

(1)
Where-

(a)
the Transmission System Operator or the Distribution System Operator is authorised by the provisions of this Act to de-energise or disconnect the supply of electricity to any premises;

(b)
a person occupying premises supplied with electricity by the Public Electricity Supplier or by any other licensed supplier, requests de-energisation;

(c)
a person entering into occupation of any premises previously supplied with electricity by the Public Electricity Supplier or by any other licensed supplier requests de-energisation; or  

any person authorised by the Transmission System Operator or the Distribution System Operator, as the case may be, after at least two working day's notice to the occupier, or to the owner of the premises if they are unoccupied or earlier if consented to by the occupier or by the owner, may at all reasonable times, on production of some duly authenticated document showing his or her authority, enter the premises for the purpose of de-energising or disconnecting the supply or removing any electrical plant, electric line or electricity meter.

EXPLANATORY NOTE

This section sets out the instances in which the Transmission System Operator or the Distribution System Operator can enter premises for the purposes of de-energising or disconnecting supply, or removing any electrical plant, electric line or electricity meter.

89 Head
Theft of electricity and gas and related offences.

Provide that

 (1) In thissection—

"article" means any meter, line, fitting, piping, receptacle or other apparatus;

"Bord Gáis Éireann" includes a subsidiary of that body;

"contract of supply" means a contract for the time being in force whereby any licensed electricity supplier or Bord Gáis Éireann agrees to supply electricity or gas, as the case may be, to a premises;

"interferes with", in relation to any article, includes the doing of any of the following things, as the context admits, namely—

(a)damaging, injuring, altering or modifying the article (including opening or detaching any sealing or locking device attached to the article),

(b)in the case of a meter (without prejudice to the application of paragraph (a) to such a thing)—

(i)
altering artificially the index to the meter, or

(ii)
preventing the meter from duly registering a quantity of electricity or gas, as the case may be, supplied to a premises,

and cognate words shall be construed accordingly;

"registered consumer of electricity or gas" means a person who has entered into a contract of supply with any licensed electricity supplier or Bord Gáis Éireann, as the case may be;

(2)(a)A person who dishonestly uses, or causes to be wasted or diverted, any electricity or gas shall be guilty of an offence.

(b)
For the purposes of this subsection an act is done by a person dishonestly if the person does the act without claim of legal right.

(3) A person who unlawfully interferes with any article owned by or under the control of any licensed electricity undertaking, the Distribution System Operator or Bord Gáis Éireann shall be guilty of an offence.

(4) If in proceedings for an offence under subsection (3) it is alleged that the defendant—

(a)
altered artificially an index to a meter owned by or under the control of the Distribution System Operator or Bord Gáis Éireann and situate in any premises or in the precincts thereof, or

(b)
prevented a meter aforesaid from duly registering a quantity of electricity or gas, as the case may be, supplied to the premises in which or in the precincts of which the said meter is situate,

and it is proved that, during the period that such alteration or prevention is alleged to have occurred or immediately thereafter—

(i)
an artificial means for causing such alteration or preventing such registration, as the case may be, was present in the said premises or in the precincts thereof, and

(ii)
the defendant was in occupation of the said premises,

such proof shall be prima facie evidence, in those proceedings, of the matters referred to in paragraph (a) or (b), as the case may be.

(5) A person who, without lawful excuse, manufactures, imports, sells, offers for sale, supplies or has in his or her possession any thing designed or adapted—

(a)
to alter artificially the index to any meter owned by or under the control of the Distribution System Operator or Bord Gáis Éireann, or

(b)
to prevent the due registration by such a meter of a quantity of electricity or gas, as the case may be, supplied to any premises,

(whether the thing is specifically designed or adapted to achieve such an effect only as respects a meter owned by or under the control of a body aforesaid or not) shall be guilty of an offence.

(6)(a)
A registered consumer of electricity or gas who has reasonable grounds for believing that a meter to which this subsection applies is not duly registering a quantity of electricity or gas being supplied to the premises concerned by reason of the meter being unlawfully interfered with shall take all reasonable steps to ensure that such interference is discontinued.

(b) A person who fails to comply with paragraph (a) shall be guilty of an offence.

(c) This subsection applies to a meter that—

(i)
is owned by or under the control of the Distribution System Operator or Bord Gáis Éireann, and

(ii)
is situate in premises or in the precincts of premises to which electricity or gas, as the case may be, is supplied under a contract of supply entered into by the registered consumer of electricity or gas concerned.

(7)(a)A person guilty of an offence under subsection (2), (3) or (5) shall be liable—

(i)
on summary conviction, to a fine not exceeding €1,900 or to imprisonment for a term not exceeding 12 months or to both,

(ii)
on conviction on indictment, to a fine not exceeding €25,000 or to imprisonment for a term not exceeding 5 years or to both.

(b) A person guilty of an offence under subsection (6) shall be liable on summary conviction—

(i)
in the case of a first offence, to a fine not exceeding €600 or to imprisonment for a term not exceeding 3 months or to both,

(ii)
in the case of a second or subsequent offence, to a fine not exceeding €1,900 or to imprisonment for a term not exceeding 6 months or to both.

(8)(a) A court before which a person is convicted of an offence under subsection (2), (3) or (6) may, in addition to any penalty it may impose under subsection (7) in respect of the offence, order the person to pay to the licensed electricity supplier, the Distribution System Operator or, as appropriate, Bord Gáis Éireann either or both of the following—

(i)
such sum as it is satisfied the person owes to a body aforesaid in respect of the supply of electricity or gas and payment of which would not have been obtained by the body if the act or acts or, as the case may be, default in respect of which the person has been convicted of the offence had not been detected,

(ii)
such sum as it is satisfied will compensate a body aforesaid for any damage done to an article owned by or under the control of the body, being damage that has resulted from the act or acts or, as the case may be, default in respect of which the person has been convicted of the offence.

(b)
In the case of proceedings in the District Court for an offence under this section, the amount that the court may order a person to pay under this subsection in respect of the offence shall not exceed an amount equal to the difference between €1,900 and the fine (if any) it has imposed on the person in respect of the offence.

(9)(a)A court before which a person is convicted of an offence under this section may order any thing referred to in subsection (5) which was used by the person to commit the offence or, in the case of an offence under the said subsection, any thing referred to in that subsection to which the offence relates, to be forfeited and either destroyed or otherwise disposed of in such manner as the court may determine.

(b)An order under this subsection shall not take effect until the ordinary time for instituting an appeal against the conviction or order concerned has expired or, where such an appeal is instituted, until it or any further appeal is finally decided or abandoned or the ordinary time for instituting any further appeal has expired.

(10)(a)
Summary proceedings for an offence under this section may be brought by the Distribution System Operator or, as appropriate, Bord Gáis Éireann.

(b) Notwithstanding section 10 (4) of the Petty Sessions (Ireland) Act, 1851, summary proceedings for an offence under this section may be instituted within 12 months from the date of the offence.

EXPLANATORY NOTE

This Head is based on Section 15 of the Energy (Miscellaneous Provisions) Act, 1995, and provides for an offence of theft of electricity or gas

90 Head
Entry into and search of, premises where offence under HEAD THEFT OF ELECTRICITY AND GAS AND RELATED OFFENCES is suspected.

Provide that 

(1) Each of the following, namely the Distribution System Operator and Bord Gáis Éireann, may appoint such and so many of its employees as it considers appropriate to be authorised officers for the purposes of this section.

(2) A person appointed under subsection (1) shall, on his or her appointment, be furnished by the Distribution System Operator or Bord Gáis Éireann, as the case may be, with a certificate of his or her appointment and when exercising a power conferred by this section shall, if requested by any person thereby affected, produce such certificate to that person for inspection.

(3) Subject to subsection (4), an authorised officer who suspects with reasonable cause that an offence under subsection (2), (3), (5) or (6) of Head [Theft Of Electricity And Gas And Related Offences] has been or is being committed on or in any land, premises or vehicle (being an offence that concerns the body referred to in subsection (1) which appointed the particular authorised officer) may—

(a)
enter the land or premises or, as the case may be, halt (if necessary) and board the vehicle and require the driver (if any) of the vehicle to take it to a place designated by the authorised officer (and such a vehicle may be detained at that place by the authorised officer for such period as he or she may consider necessary for the purposes of this subsection),

(b)
search the land, premises or vehicle and seize any thing he or she finds thereon or therein (being a thing referred to in subsection (5) of Head [Theft Of Electricity And Gas And Related Offences] or which is evidence of, or evidence related to, the commission of an offence under that subsection or subsection (2), (3) or (6) of the said section, as the case may be).

(4) The powers of an authorised officer under subsection (3) may only be exercised in respect of a dwelling or so much of a vehicle or premises as constitutes a dwelling where the authorised officer has reasonable cause to suspect that, before a warrant could be sought in relation to the dwelling under subsection (5), any thing referred to in subsection (3) (b)—

(a)
is being destroyed, disposed of or removed from the premises or vehicle, or

(b)
is likely to be destroyed, disposed of or removed from the premises or vehicle.

(5)(a)Where an authorised officer in the exercise of his or her powers under this section is prevented from entering any land or premises or if an authorised officer has reason to believe that evidence of or related to a suspected offence under subsection (2), (3), (5) or (6) of Head [Theft Of Electricity And Gas And Related Offences] may be present on or in any land or premises and that the evidence may be removed therefrom or destroyed or disposed of, the authorised officer or the body by whom he or she was appointed may apply to a judge of the District Court for a warrant under this subsection authorising the entry by the authorised officer onto or into the land or premises.

(b)
If on application being made to him or her under this subsection, a judge of the District Court is satisfied, on the sworn information of the applicant, that the authorised officer concerned has been prevented from entering land or premises as aforesaid or that the authorised officer has reasonable grounds for believing the other matters aforesaid, the judge may issue a warrant under his or her hand authorising that officer, accompanied, if the judge deems it appropriate so to provide, by such number of members of the Garda Síochána as may be specified in the warrant, at any time or times within 1 month from the date of the issue of the warrant, on production if so requested of the warrant, to enter, if need be by force, the land or premises concerned and exercise the powers referred to in subsection (3) (b).

(c)
In this subsection "premises" includes so much of a vehicle as constitutes a dwelling.

(6) A person who—

(a)refuses to allow an authorised officer to enter any land or premises or board any vehicle in the exercise of his or her powers under this section, or

(b)
obstructs or impedes an authorised officer in the exercise of his or her powers under this section,

shall be guilty of an offence and shall be liable—

(i)
on summary conviction, to a fine not exceeding €1,900 or to imprisonment for a term not exceeding 6 months or to both,

(ii)
on conviction on indictment, to a fine not exceeding €12,600 or to imprisonment for a term not exceeding 3 years or to both.

(7) Subsection (10) of Head [Theft Of Electricity And Gas And Related Offences] shall apply to an offence under subsection (6) as it applies to an offence under the said section.

(8) The powers conferred by the preceding provisions of this section are not in substitution for any other powers standing conferred on an officer or employee of a body referred to in subsection (1), a member of the Garda Síochána, or any other enactment in force immediately before the passing of this Act, or of any rule of law.

(9)(a) Any thing seized by an authorised officer under subsection (3) may, subject to the provisions of this subsection, be detained by that officer or the person by whom he or she is employed and either destroyed or disposed of in such manner as he or she thinks appropriate.

(b)A thing detained as aforesaid shall not be destroyed or disposed of under this subsection—

(i)
in case an application is made under paragraph (c) in relation to the thing, save under and in accordance with an order of a judge of the District Court under that paragraph.

(ii)in case no such application is made or such an application is made but is withdrawn, before the expiration of 3 months from the date on which the thing was seized.

(c)
A person who claims an interest in a thing referred to in paragraph (a) may, not later than 3 months after the date on which the thing was seized, apply to a judge of the District Court for the District Court district in which the seizure was effected for an order directing the return to that person of the thing or, as the case may be, enabling that person to exercise the rights in or over the thing which he or she was entitled to exercise immediately before the seizure and the said judge of the District Court shall, on the hearing of the application—

(i)
determine whether the thing is, in fact, a thing referred to in subsection (5) of Head [Theft Of Electricity And Gas And Related Offences] or, as the case may be, a thing which is evidence of, or evidence related to, the commission of an offence under that subsection or subsection (2), (3) or (6) of the said Head, and

(ii)having regard to that determination and any other relevant matters, make such order in relation to the application as he or she considers just and equitable.

(d)
A judge of the District Court may adjourn the hearing of an application made to him or her under paragraph (c) until after the conclusion of any proceedings being brought for an offence under Head [ Theft Of Electricity And Gas And Related Offences] in relation to the matter concerned.

EXPLANATORY NOTE

This Head provides for the appointment of authorised officers by the Distribution System Operator (which owns and operates the electricity meters) and Bórd Gáis Éireann, and for those officers, when they suspect that a theft of electricity or gas may be taking place, to be able to enter and search, inter alia, land and premises, and seize any thing that may be involved in such an offence.

91 Head
Premises to be left secure and damage to be made good

Provide that:

Where, under any powers conferred by this Part, entry is made on any premises by a person authorised by the Transmission System Operator, transmission system owner or the Distribution System Operator-

(a)
the Transmission System Operator, transmission system owner or the Distribution System Operator shall ensure that the premises are left no less secure by reason of the entry, and

(b)
the Transmission System Operator, transmission system owner or the Distribution System Operator shall make good or pay compensation for any damage to property caused by that person, or by any person accompanying him in entering the premises, in taking any action in the premises authorised by this Part or in making the premises secure.

EXPLANATORY NOTE

If the Transmission System Operator, transmission system owner or the Distribution System Operator enter the premises for the purposes of exercising any powers conferred by this part of the Act, they must ensure that the premises are left as secure after the event and they must make good or pay for any damage caused to the premises.

92 Head
Entry for replacing, repairing or altering lines or plant

Provide that

(1)
Any person authorised by the Transmission System Operator, transmission system owner or the Distribution System Operator, after at least 7 working days' notice to the occupier of any premises, or to the owner of any premises which are unoccupied, may at all reasonable times, on production of some duly authenticated document showing his or her authority, enter the premises for the purpose of-

(a)
placing a new electric line or new electrical plant in the place of or in addition to any existing line or plant which has already been lawfully placed; or

(b)
repairing or altering any such existing line or plant.

(2) In the case of an emergency arising from faults in any electric line or electrical plant entry may be made under subsection (1) without the notice required to be given by that subsection, but the notice shall then be given as soon as possible after the occurrence of the emergency.

EXPLANATORY NOTE

The section allows the Transmission System Operator, transmission system owner or the Distribution System Operator, after giving notice to the occupier / owners of any premises, to enter the premises for the purpose of placing a new electric line or plant in the place of or in addition to existing line or plant or to repair / alter existing line plant. Such entry can only be gained on the production of the duly authenticated documentation.

Notice does not need to be given, prior to entry, in the case of emergencies but should be given as soon as possible after the occurrence of the emergency. 

93 Head

Exercise of powers of entry

Provide that

(1) A power of entry conferred by this Part shall not be exercisable except:-

(a)
with consent given by or on behalf of the occupier of the premises; or

(b)
under the authority of a warrant granted under Head [Warrant to Authorise Entry],

(2)
Subsection (1) shall not apply where entry is sought in the case of an emergency.

(3)
Any person exercising powers of entry conferred by this Part may be accompanied by such persons as may be necessary or expedient for the purpose for which the entry is made.

EXPLANATORY NOTE

Except in the case of emergencies, this section provides that in order to exercise powers of entry, either the consent of the occupier of the premises is needed or a warrant authorising entry must be granted. Any person exercising powers of entry can be accompanied by such persons as may be necessary.

94 Head

Warrant to authorise entry

Provide that

(1)
An authorised officer may apply to a judge of the District Court for a warrant under this section authorising the entry by the authorised officer into or onto the premises.  

(2)
If on application being made to him or her under this subsection, a judge of the District Court is satisfied, on the sworn information of an authorised officer, that:

(a)
admission to premises is reasonably required for the purpose specified in the application; and

(b)
the authorised officer concerned would, apart from Head [Exercise of Powers of Entry], be entitled for that purpose to exercise a power of entry conferred by this Part; and

(c)
that-

(i)
in the case of a right of entry under Head [Entry on Discontinuance of Supply] an application for admission, or the serving of a notice under this Section would defeat the object of entry;

(ii)
the premises are unoccupied;

the judge may issue a warrant under his or her hand authorising that officer, accompanied, if the judge deems it appropriate so to provide, by such number of members of the Garda Síochána as may be specified in the warrant, at any time or times within 1 month from the date of issue of the warrant, on production if so required of the warrant, to enter such premises as are specified in the warrant and exercise such of the powers referred to in this Part .

EXPLANATORY NOTE

Under this section an authorised officer may apply to the District Court for a warrant authorising his/her entry into/onto premises. Subsection (2) deals with the issue of such a warrant, should the judge of the District Court be satisfied it is necessary.

95 Head
Prohibition on Restoration of supply without consent

Provide that:

(1)
Where a supply of electricity to any premises has been cut off by the Transmission System Operator or the Distribution System Operator, no person shall, without the consent of the Transmission System Operator or the Distribution System Operator, as appropriate, restore the supply, where disconnection has occurred for the purposes of Head [Failure to pay for supply].

(2)
If any person acts in contravention of subsection (1) above, he or she  shall be guilty of an offence and shall be liable -

(a) on summary conviction to a fine not exceeding €1900 or at the discretion of the Court to imprisonment for a term not exceeding 6 months, or both, or

(b) on conviction on indictment, to a fine of €6,300 for each day for as long as the offence continues or, at the discretion of the Court in the case of an individual, to imprisonment for a term not exceeding 10 years, or both

and the Transmission System Operator or the Distribution System Operator may again cut off the supply without notice.

EXPLANATORY NOTE

This Head prohibits restoration of electricity supply without the consent of the Transmission System Operator or the Distribution System Operator Restoration, without the relevant consent, is an offence and the system operators are entitled to cut off supply again.

96 Head
Damage to electrical apparatus

Provide that

If any person intentionally or by culpable negligence damages or allows to be damaged any electrical plant or electric line belonging to a licence holder, he shall be guilty of an offence and shall be liable- 

(i)
on summary conviction, to a fine not €1900 or to imprisonment for a term not exceeding 12 months or to both,

(ii)
on conviction on indictment, to a fine not exceeding €630,000 or to imprisonment for a term not exceeding 5 years or to both.

EXPLANATORY NOTE

If any person intentionally damages or allows the electrical plant or electric line to be damaged, that person is guilty of an offence and is liable on conviction the penalties as set out in this section.

CONTINUATION OF EIRGRID

97 HEAD

CONTINUATION OF EIRGRID.

Provide that:

(1)
Notwithstanding the repeal of the European Communities (Internal Market in Electricity) Regulations, 2000, EirGrid shall continue in existence. 
EXPLANATORY NOTE

This Head provides, for the avoidance of doubt, that EirGrid which was established under the European Communities (Internal Market in Electricity) Regulations, 2000, will continue in existence, even though the Regulations are repealed.

98 HEAD

NAME AND CAPITAL FORMATION OF COMPANY.

Provide that

(1)
The company referred to in Head(Continuation of EirGrid) shall be known as EirGrid or, in the Irish language, as Oibritheoir Eangach Leictreachais na hÉireann.

(2)
Section 6(1)(a) of the Companies Act, 1963, shall not apply to EirGrid.

(3)
The authorised share capital of EirGrid shall be €37,500 or such other amount as may be determined from time to time by the Minister for Finance, after consultation with the Minister.

(4)
EirGrid  may, with the consent of the Minister for Finance given after consultation with the Minister, divide its shares into ordinary shares of €1.25 each.

EXPLANATORY NOTE

This section sets out the name and capital formation of EirGrid.  It also provides that Section 6(1)(a) of the Companies Act, 1963 shall not apply to EirGrid i.e. the requirement that the memorandum of the company must state the name of the company, with the word ‘limited’ or ‘teoranta’ as the last word of the name in the case of a company limited by shares. 

99 HEAD

FORM OF MEMORANDUM OF ASSOCIATION of eirgrid

Provide that 

The memorandum of association of EirGrid shall be in such form consistent with this Act as may be approved of by the Minister from time to time, with the consent of the Minister for Finance.

EXPLANATORY NOTE

This Head provides for Ministerial and Statutory control of the memorandum of Association of EirGrid and is based on Regulation 36 of the European Communities (Internal Market in Electricity) Regulations, 2000.

It is standard practice to provide that the Memorandum of Association of a company should be subject to the approval of the Minister for Finance and the appropriate Minister.

100 HEAD

PRINCIPAL OBJECTS OF EIRGRID

Provide that 

(1) The principal objects of EirGrid shall be stated in its memorandum of association to be :-

(a) 
to operate and ensure the maintenance of and, if necessary, develop a safe, secure, reliable, economical and efficient electricity transmission system, and to explore and develop opportunities for interconnection of its system with other systems, in all cases with a view to ensuring that all reasonable demands for electricity are met and having due regard for the environment;

(b) 
to ensure the availability of all ancillary services which are necessary for the Transmission System Operator to carry out its duty outlined in paragraph (a);

(c) 
to take into account the need to operate a co-ordinated distribution system and transmission system;

(d) 
in accordance with- 

(i)
the conditions in the licence granted in accordance with (Power to Grant Licences) 

 (ii)
the grid code prepared under Head (Grid Code), and 

(iii)
any Regulations made by the Commission under Head (Functions and Duties of the Minister and Commission), including any requirements which the Commission may impose on the Transmission System Operator in relation to the role of system settlement administrator,

to operate a system of dispatch and use of interconnectors on objective, non-discriminatory, economical and technical criteria, without prejudice to the supply of electricity on the basis of existing contractual obligations;

(e) 
to develop, adhere to, maintain and review, modify and publish procedures for the use of interconnectors with other systems;, subject to the approval of the Commission

(f)  
to provide to the operator of any other system with which its system is interconnected sufficient information to ensure the secure and efficient operation, co-ordinated development and inter-operability of the interconnected system;  

(g)
otherwise to comply with any other regulation or directions applicable to it made by the Commission under this Act;

(h)
to charge for the connection to and use of the transmission system in accordance with Section 35 of the Act of 1999 and these Regulations; and

(i)
 to offer terms and enter into agreements, where appropriate, for connection to and use of the transmission system with all those using and seeking to use the transmission system.

(j)
to form subsidiaries for the purpose of pursuing commercial opportunities outside the State, [which relate to the provision, in relation to matters to which its functions relate, of such consultancy, advisory and training services] as the Board of EirGrid, with the consent of the Minister in accordance with Head (Formation of Subsidiaries), deems appropriate. 
(2) EirGrid, with the prior written approval of the Minister, given after consultation with the Commission, may both within and outside the State, engage in all such commercial activities, whether in relation to its principal objects or otherwise, as in the opinion of EirGrid arise out of and can advantageously be conducted in conjunction with any object of EirGrid.  
(3) Any activities undertaken by EirGrid in accordance with subsection (2) shall, to the greatest extent possible, be ringfenced in financial and business terms, from the activities of the Transmission System Operator licensed in accordance with Head (Power to Grant Licences).

 (4)  Nothing in this Section, or in this Part of this Act or in the Memorandum or Articles of Association of the Company, shall entitle the company or any of its subsidiaries to do anything which is inconsistent with Part X to Part X of this Act or to omit to do anything which is required to comply with  this Act. 

EXPLANATORY NOTE

This Head is intended to fix the broad framework within which the transmission company’s memorandum and articles of association will be framed, as well as its general business brief. The general format of the Head is along standard lines.  

Subsection (1)(a) to (1)(i) is based on Regulation 8(1) of the European Communities (Internal Market in Electricity) Regulations, 2000 and sets out EirGrid’s principal functions.  Subsection (1)(j) allows EirGrid to form subsidiaries, in accordance with the legislative provisions under Head [Formation of Subsidiaries], for the purpose of pursuing commercial activities outside the State.  Within the State, EirGrid is allowed, with the consent of the Minister, by virtue of Subsection (2) to pursue commercial activities which the company feels can advantageously be conducted in conjunction with its company objects.  The final subsection obliges EirGrid, and any of its subsidiaries, to act  in such a way as to comply with the requirements of the Act. 

101 HEAD

FINANCIAL DUTY OF EIRGRID

Provide that:

In discharging its functions under this Act as the Transmission System Operator, EirGrid shall take into account the objective, in so far as is practicable, of minimising the overall costs of the generation, transmission, distribution and supply of electricity to final customers. 

EXPLANATORY NOTE
The company is a commercial company and as such can make profits.  However, given the nature of its business this Head provides that in carrying out its functions as Transmission System Operator, it needs to take into account the objective of minimising costs to final consumers, in so far as it is practicable for it to do so.

102 HEAD

ARTICLES OF ASSOCIATION of eirgrid

Provide that

The articles of association of EirGrid shall be in such form consistent with  this Act as may be approved of by the Minister with the consent of the Minister for Finance.

EXPLANATORY NOTE

This sets out that the articles of association will require the approval of the Minister, given with the consent of the Minister for Finance.  Together with the following Head (Restriction on Alteration of Memo or Arts.), it ensures that the Minister and Minister for Finance will retain control of the scope of the activities of EirGrid and its manner of organisation.  This is based on Regulation 38 of the European Communities (Internal Market in Electricity) Regulations, 2000.

103 HEAD
RESTRICTION ON ALTERATION OF MEMORANDUM OR ARTICLES OF ASSOCIATION of eirgrid

Provide that:

Notwithstanding anything contained in the Companies Acts, 1963 to 1999, an alteration in the memorandum of association or articles of association of EirGrid shall not be valid or effective unless made with the prior consent of the Minister given with the consent of the Minister for Finance.

EXPLANATORY NOTE

EirGrid will require the approval of the Minister and Minister for Finance, for any change to the memorandum or articles of association.  Any alterations made without  Ministerial approval will not be valid

104 HEAD

ISSUE OF SHARES TO MINISTER FOR FINANCE.

Provide that 

EirGrid shall issue to the Minister for Finance such number of shares in the share capital of EirGrid as may be agreed upon by the Minister and the Minister for Finance and may from time to time thereafter issue to the Minister for Finance such number of shares of EirGrid as may be so agreed upon.

EXPLANATORY NOTE

This section provides for the issue of the bulk of the shares to the Minister for Finance.  The next section provides for the issue of one share to the Minister for Public Enterprise, in accordance with custom.

105 HEAD

ISSUE OF SHARE TO MINISTER.

Provide that: 

(1) EirGrid shall issue to the Minister one share in the share capital of EirGrid.

(2) The Minister may exercise in respect of his or her share in the share capital of EirGrid all the rights and powers of a holder of such shares and, where a right or power is exercisable by attorney, exercise it by his or her attorney.

(3) The Minister shall not transfer or alienate his or her share in the share capital of EirGrid.

EXPLANATORY NOTE

This section provides for the issue of one share in EirGrid to the Minister for Public Enterprise.  This one share will give her all the rights of a shareholder. The section also provides that the Minister does not transfer or alienate her share in the share capital of EirGrid.

The bulk of the shares in the Company will be held by the Minister for Finance, but the Minister for Public Enterprise will exercise the leading shareholder role on behalf of the State, in accordance with custom and practice.  

106 HEAD
ISSUE OF SHARES TO SUBSCRIBERS TO MEMORANDUM OF ASSOCIATION OF EIRGRID.

Provide that: 

EirGrid shall issue one share in the share capital of EirGrid to each of the subscribers to the memorandum of association of EirGrid.

EXPLANATORY NOTE

The Companies Act(s) requires a minimum of seven subscribers to a public limited company, and this section provides for the issue of a share to each of the subscribers to the memorandum of association.

Section 6 (4) (b) of the Companies Act, 1963, provides that, in the case of a company having a share capital, no subscriber to the memorandum may take less than one share.

This is a standard provision in legislation setting up State-owned companies under the Companies Acts.  

107 HEAD
EXERCISE OF POWERS BY MINISTER FOR FINANCE IN RESPECT OF SHARES.

Provide that:

The Minister for Finance may, subject to this Act ,exercise in respect of the shares of EirGrid held by him or her all the rights and powers of a holder of such shares and, where a right or power is exercisable by attorney, exercise it by his or her attorney.

EXPLANATORY NOTE

This is a standard provision in legislation relating to State owned companies. 
It is based on Regulation 43 of the European Communities (Internal Market in Electricity) Regulations, 2000 and allows for the Minister for Finance to exercise, in respect of the shares of EirGrid held by him or her, all the rights and powers of a holder of such shares.

108 HEAD

TRANSFER BY MINISTER FOR FINANCE OF SHARES.

Provide that:

(1) The Minister for Finance may, from time to time as occasion requires, for the purpose of compliance with so much of the Companies Acts, 1963 to 1999, as requires that there shall always be a minimum number of shareholders of EirGrid, transfer to any person one of his or her shares in the share capital of EirGrid.

(2) Except as provided by subsection (1), the Minister for Finance shall not transfer or alienate his or her shares in the share capital of EirGrid.

EXPLANATORY NOTE

This is a standard provision in legislation relating to State owned companies.  It is based on Regulation 44 of the European Communities (Internal Market in Electricity) Regulations, 2000. It provides that the Minister for Finance, who holds the bulk of the shares in EirGrid, may only transfer a share to any person in order to ensure that are a minimum number of shareholders at any one time. 

109 HEAD
OBLIGATION OF CERTAIN SHAREHOLDERS TO HOLD SHARES IN TRUST.

Provide that 

(1) A person to whom a share in the share capital of EirGrid is issued under Head (Issues of  shares to subscribers to memorandum of association of EirGrid) or transferred to him or her under Head (Transfer by Minister for Finance of shares) shall hold that share in trust for the Minister for Finance and, accordingly, shall be bound to pay all dividends and other money which he or she receives in respect of the share to that Minister for the benefit of the Exchequer and to transfer, as and when required by that Minister, the share to him or her or to a person nominated in that behalf by him or her.

(2) Except as provided by subsection (1), a shareholder in EirGrid shall not transfer or alienate his or her share in the share capital of EirGrid.

(3) Where a person ceases to be a member of the Board of EirGrid, any share in the share capital of EirGrid held by such person shall, without the necessity for a transfer, vest in the Minister for Finance.

EXPLANATORY NOTE

This is a standard provision which ensures that subscribers to the memorandum of association of the company and people to whom the Minister for Finance transfers shares hold their shares in trust for the Minister for Finance, and pay over any dividends to him or her.

Such shares can only be transferred on the instruction of the Minister for Finance.  Shares of any person who ceases to be a member of the Board of EirGrid automatically will vest in the Minister for Finance.

110 HEAD

PAYMENT OF DIVIDENDS, ETC., INTO EXCHEQUER.

Provide that:

All amounts representing dividends or other money received by the Minister for Finance and the Minister in respect of shares held by him or her in the share capital of EirGrid and all amounts representing repayment of or interest on repayable advances received or recovered by him or her from EirGrid shall be paid into or disposed of for the benefit of the Exchequer in such manner as he or she may direct.

EXPLANATORY NOTE
This section provides that all amounts representing dividends shall be paid into or disposed of for the benefit of the Exchequer in such manner the Minister for Finance may direct. The text is based on Regulation 46 of the European Communities (Internal Market in Electricity) Regulations, 2000

111 HEAD

ACCOUNTS AND AUDITS of eirgrid

Provide that

(1) Without prejudice to the requirements of the Companies Acts, 1963 to 2001, in relation to balance sheets and accounts, EirGrid shall keep, in such form as may be approved of by the Minister with the consent of the Minister for Finance, all proper and usual accounts of all money received by or expended by it, including a profit and loss account, an account showing the derivation of the funds of EirGrid and the purposes to which they are applied (referred to in subsection (2) as the “cash flow statement") and a balance sheet, and shall also keep in such form as aforesaid all such special accounts as the Minister may from time to time direct.

(2) Accounts kept in pursuance of this section shall be submitted annually by EirGrid to an auditor for audit and, as soon as may be after the audit, a copy of the profit and loss account, the cash flow statement, the balance sheet and such other (if any) of the accounts kept by EirGrid as the Minister may direct and a copy of the auditor's report on the accounts shall be presented to the Minister who shall cause copies thereof to be laid before each House of the Oireachtas.

(3)(a)
A person shall be appointed by EirGrid to be its auditor on the basis of a competitive tender.

(b) The appointment shall be subject to the prior written approval of the Minister, with the consent of the Minister for Finance.

EXPLANATORY NOTE

This is a standard provision in relation to State-owned companies.  It provides that, without prejudice to the requirements of the Companies Acts,

· the company's accounts give all the information required by the Minister,

· the accounts will be audited annually,

· the accounts will be presented to the Minister and laid before the Houses of the Oireachtas.

The effect of this section is to ensure that the Minister and the Oireachtas are given complete and reliable information, in an acceptable format, about the financial affairs of the company.

It also provides for the approval by the Minister and the Minister for Finance of the appointment of an auditor following competitive process.

112 HEAD
ANNUAL REPORT AND FURNISHING OF INFORMATION TO MINISTER.

Provide that


(1) Not later than 6 months after the end of each accounting year, EirGrid shall submit a report in writing to the Minister of its activities and those of its subsidiaries during that year and, not later than 3 months after such submission, the Minister shall cause copies of the report to be laid before each House of the Oireachtas.

(2) A report of EirGrid under this section shall include information, in such form as the Minister may direct after consultation with EirGrid and with the consent of the Minister for Finance, regarding the operations, cost-effectiveness and financial targets of EirGrid.

(3) EirGrid shall, if so required by the Minister, furnish to him or her such information as he or she may require in respect of any balance sheet or other account or any report of EirGrid or any subsidiaries or in relation to the policy and operations (other than day-to-day operations) of EirGrid.

EXPLANATORY NOTE

This is a standard company provision obliging EirGrid to submit an annual report of its activities and its subsidiaries to the Minister.  It is based on Regulation 48 of the European Communities (Internal Market in Electricity) Regulations, 2000.

113 HEAD

CHIEF EXECUTIVE of eirgrid

Provide that 

(1) (a)
There shall be a chief executive of EirGrid who shall be known  and is referred to in  this Act  as the "Chief Executive".

(b)
The Chief Executive shall, as such, be a director of EirGrid.

(2) (a)
Notwithstanding the repeal of the European Communities (Internal Market in Electricity) Regulations, 2000, the first Chief Executive appointed by the Minister under Regulation 50 of the European Communities (Internal Market in Electricity) Regulations, 2000 shall continue to serve in that position. 

(b)The first Chief Executive shall not serve in that position for a total of more than 7 years from his or her appointment, unless the Directors of EirGrid and the Minister consider that there are exceptional circumstances which warrant a limited extension of that period and furthermore the first Chief Executive may be removed from office by the Minister during that period.

(3) Each subsequent Chief Executive shall be appointed by the Directors of EirGrid and may not serve in that position for a total of more than 7 years, unless the Directors of EirGrid and the Minister consider that there are exceptional circumstances which warrant a limited extension of that period and furthermore each subsequent Chief Executive may be removed from office by the Directors of EirGrid during that period.

(4) The functions of the Chief Executive shall be—

(a)
to carry on, manage and control generally the administration of EirGrid,

(b)
to advise the directors of EirGrid on any matter relating to or affecting the technical or safety standards specified under this Act or the safety of the electricity transmission system, and

(c)
to advise the directors of EirGrid in relation to the performance of the other functions of EirGrid.
(5) Subject to section (2)(b), the Chief Executive shall hold office upon and subject to such terms and conditions (including terms and conditions relating to remuneration, superannuation and allowances) as may be determined by the directors of EirGrid with the consent of the Minister and the Minister for Finance. 

EXPLANATORY NOTE
This section governs the appointment, terms and conditions, and functions of the Chief Executive of EirGrid and is modelled on Regulation 50 of the European Communities (Internal Market in Electricity) Regulations, 2000
114 HEAD

CHAIRPERSON of eirgrid. 

Provide that 

(1) The chairperson of EirGrid- 

(a)
shall be appointed from among the directors of EirGrid by the Minister with the consent of the Minister for Finance, 

(b)
may be removed from office by the Minister with the consent of the Minister for Finance, and 

(c)
shall hold office as chairperson for such period not exceeding 5 years as may be determined by the Minister with the consent of the Minister for Finance at the time of his or her appointment.

(2) A person who holds or has held the office of chairperson of EirGrid shall, subject to subsection (4) of Head (Directors of EirGrid), be eligible for re-appointment to that office.

(3) A person who ceases to hold the office of chairperson of EirGrid may, subject to subsection (4) of Head (Directors of EirGrid), if the Minister with the consent of the Minister for Finance, so determines, continue to hold the office of director and he or she shall be eligible for re-appointment as a director..

EXPLANATORY NOTE

This section provides for the appointment and terms of office of Chairperson of EirGrid and is based on Regulation 51 of the European Communities (Internal Market in Electricity) Regulations, 2000.

115 HEAD

eirgrid’s CHAIRPERSON'S REPORT.

Provide that

(1) The chairperson of EirGrid shall, immediately after an audit referred to in  Head (Accounts and Audit), make a report in writing to the Minister of the company's activities during that year. 

(2) A report under this section shall include -

(a)
a statement of all significant developments affecting the company which occurred in that year (including the acquisition of shares or establishment of subsidiaries or joint ventures by the company),

(b)
a description of the matters the chairperson anticipates will arise in the accounting year following the said year (or, where the chairperson considers it appropriate in any particular case, any subsequent accounting year) which may affect the company to any significant extent,

(c)
a statement, to the best of the chairperson's knowledge or belief, as to whether each of the following, as respects the company, has been complied with or adhered to, that is to say -

(i)
the requirements of this Act or of any other enactment in relation to the accounts of the company and statements as to the financial affairs of the company,

(ii)
guidelines issued by the Government, the Minister or the Minister for Finance in relation to the accounts of State enterprises or statements in respect of the financial affairs of the company,

(iii)any requirements under  Head (Disclosure by directors of certain interests.

(iv) any code of conduct for the directors or members of staff of State enterprises issued by the Government, the Minister or the Minister for Finance,

(v)
any requirements under or by virtue of an act of the European Communities, 

(vi)
any guidelines issued by the Government, the Minister or the Minister for Finance, in relation to the entering by a public authority into a contract with any person for the provision of goods or services by that person to such authority,

(vii)any guidelines issued by the Government, the Minister or the Minister for Finance in relation to the remuneration to be paid by State enterprises to their chief executives,

(d) where anything referred to in paragraph (c) is stated not to have been complied with, an explanation (in so far as the chairperson is in a position to give one) as to why there was a failure to comply with it and, where he or she is not in a position to give an explanation, a statement to that effect.

(3) In this  section -"public authority" means—

(a)
a Minister of the Government,

(b)
the Commissioners of Public Works in Ireland,

(c)
a board or other body established (but not including a company) by or under statute,

(d)
a company in which all the shares are held by, or on behalf of, or by directors appointed by, a Minister of the Government, or

( e )
a company in which all the shares are held by a board, other body or company referred to in paragraph (c) or (d);

"State enterprise" means a company (within the meaning of the Companies Acts) one or more shares in the shareholding of which is held by a Minister of the Government and the principal objects of which (as stated in its memorandum of association) are prescribed in whole or in part by statute.

EXPLANATORY NOTE

This section is drawn from Section 31 of the Air Navigation and Transport (Amendment) Bill, 1997, and Regulation 52 of the European Communities (Internal Market in Electricity) Regulations, 2000.  It reflects Government guidelines on the governance of State companies by requiring that the Chairperson of EirGrid make a written report to the Minister outlining  the company’s activities for a given period, and in accordance with the provisions of Subsection (2).
116 HEAD

DIRECTORS of eirgrid.

Provide that

(1) The number of directors including the chairperson shall not exceed 8.

(2) Subject to subsection (3), the directors (other than the second and subsequent Chief Executives) shall be appointed and may be removed from office by the Minister with the consent of the Minister for Finance.

(3) A person who holds the office of director shall be eligible for re-appointment to that office.

(4)  Subject to subsections (2) and (3),  the directors (other than the Chief Executive and directors appointed in accordance with subsection (5)) shall hold office for such period not exceeding 5 years as may be determined by the Minister with the consent of the Minister for Finance at the time of their appointment.

(5) Of the first directors, other than the chairperson and the Chief Executive, the following shall apply:

(a)
2, who shall be selected by lot at the first meeting of the directors, shall hold office for a period of 3 years, 

(b)
2, who shall be selected as aforesaid, shall hold office for a period of 4 years, and 

(c)
2, who shall be selected as aforesaid, shall hold office for a period of 5 years.

(6) The directors may act notwithstanding one or more vacancies in their number.

(7)  A director may at any time resign his or her office as a director by letter addressed and given or sent to the Minister and the resignation shall take effect on and from the date (which shall be the date of, or a date later than the date of, the letter) specified in the letter for that purpose.

(8)  If at any time it appears to the Minister that the removal from office of all or any of the directors (other than the Chief Executive) is necessary in the interests of the effective and economical performance of the functions of EirGrid, the Minister may remove from office all or so many of the directors of EirGrid as the Minister considers necessary in the interest aforesaid.

(9)  The Minister may at any time remove from office any director (other than the Chief Executive) who has become incapable through ill-health of performing efficiently his or her duties as such director or who has (otherwise than for a reason considered by the Minister to be sufficient) been absent from all meetings of EirGrid during a period of 6 months.

(10)   If and when the Minister removes from office under this section any director of EirGrid, the Minister shall lay before each House of the Oireachtas a statement in writing of the fact of the removal from office of such director and of the reasons for such removal.

(11)  In making the appointments under subsection (2) (other than directors appointed in accordance with subsection (5) the Minister shall have regard to the need for appointees to have particular skills and knowledge which are deemed of benefit to the commercial well being of EirGrid.

(12)   A person who- 

(a)
is a member of the Commission, or 

(b)
ceased to be a member of the Commission within the immediately preceding 12 months,

 shall not be appointed as a directorof EirGrid.

EXPLANATORY NOTE

This section is based on Regulation 53 of the European Communities (Internal Market in Electricity) Regulations, 2000 and provides for the appointment and terms of office of the directors of EirGrid, other than the Chief Executive which is dealt with in Head (Chief Executive).
117 HEAD
TERMS AND CONDITIONS OF OFFICE OF CHAIRPERSON AND OTHER DIRECTORS of eirgrid.

Provide that

The remuneration (including allowances for expenses) of the chairperson and the other directors of EirGrid and the other terms and conditions upon and subject to which they hold their respective offices shall be determined by the Minister with the consent of the Minister for Finance.

EXPLANATORY NOTE

The fees of the Chairman and other Directors, and the terms and conditions by which they hold their directorships, are determined by the Minister with the consent of the Minister for Finance.

118 HEAD
REGARD TO BE HAD TO CERTAIN MATTERS DETERMINING REMUNERATION OF STAFF OF EIRGRID.

Provide that

The company, in determining the remuneration or allowances for expenses to be paid to members of its staff or the other terms or conditions subject to which such members hold or are to hold their employment, shall have regard to Government or nationally agreed guidelines which are for the time being extant or to Government policy concerning remuneration and conditions of employment which is so extant and, in addition to the foregoing, the company shall comply with any directions with regard to such remuneration, allowances, terms or conditions which the Minister may give to the company with the consent of the Minister for Finance.

EXPLANATORY NOTE

This is a standard section which requires the company to have regard to Government guidelines or national agreements on pay and conditions of staff.

The Company will also be obliged to comply with any directives in relation to pay and conditions issued by the Minister, with the consent of the Minister for Finance. 

The effect of this is to ensure that the Minister and Minister for Finance can, if necessary, control pay levels in the Company (and in the wider public sector) in the context of Government pay policy.

119 HEAD

SUPERANNUATION PROVISION FOR EIRGRID

Provide that

(1) Notwithstanding the repeal of the European Communities (Internal Market in Electricity) Regulations, 2000, any superannuation schemes made under those Regulations shall continue in force and have full effect unless modified or amended under this Act.

(2) EirGrid may prepare and submit to the Minister for approval, to be given with the consent of the Minister for Finance, a scheme or schemes for the granting of superannuation benefits to or in respect of persons in the employment of the EirGrid as it may think fit and the scheme or schemes may make different provisions in respect of different classes of such persons.

(3) Any scheme prepared under this section shall, with regard to staff of ESB transferred to EirGrid, make such provision as will ensure that the terms and conditions relating to superannuation benefits shall not be less favourable to those persons than those to which they were entitled immediately before their transfer, save in accordance with a collective agreement negotiated with any recognised trade union or staff association concerned or an agreement negotiated with the said persons.

(4) Every scheme under this section shall fix the time and conditions of retirement for all persons to or in respect of whom superannuation benefits are payable under the scheme and different times and conditions may be fixed in respect of different classes of persons.

(5) Any scheme under this section may be amended or revoked by a subsequent scheme submitted and approved under this section.

(6) A scheme submitted by EirGrid under this section, shall, if approved by the Minister with the consent of the Minister for Finance, be carried out by EirGrid in accordance with its terms.

(7) Superannuation benefits shall not be granted by EirGrid nor shall any other arrangements be entered into by them for the provision of such benefits to or in respect of a person in their employment otherwise than-

(a)
in accordance with a scheme or schemes under this section, or 

(b)
as may be approved of by the Minister with the consent of the Minister for Finance.

(8) If any dispute arises as to the eligibility of a person who applies for membership of any scheme or schemes under this section or the claim of any person to, or the amount of any superannuation benefit payable in pursuance of such scheme or schemes, such dispute shall be submitted to the Minister who shall refer it to the Minister for Finance for determination by him or her.

(9) EirGrid may, subject to subsection (11), establish a fund administered by trustees who shall be appointed by EirGrid from which superannuation benefits payable under any scheme or schemes under this section shall be paid.

(10) A scheme under this section shall be laid before each House of the Oireachtas as soon as may be after it is made and, if a resolution annulling the scheme is passed by either such House within the next 21 days on which that House has sat after the scheme is laid before it, the scheme shall be annulled accordingly, but without prejudice to the validity of anything previously done thereunder.

(11) (a)
A scheme under this section shall, in respect of members of the staff of ESB transferred to EirGrid, provide that the superannuation benefits and the contributions payable under it shall, in respect of each such member of staff and subject to subsection (9) and this paragraph, be paid out of or into as the case may be the fund established by a superannuation scheme under the Act of 1942 into which that member was, before such transfer, paying superannuation contributions.

(b)
EirGrid shall give notice, in writing, within one month of the date of the establishment of a fund under subsection (9), to the members of the staff of ESB who have transferred to EirGrid of-

(i) 
the date of the establishment of such a fund, and 

(ii)
the option to each such member to elect to have his or her superannuation benefits and contributions payable out of or into, as the case may be, such a fund, within 6 months of receipt of notice of the date of the establishment of that fund specified in clause (i).

(c)
Paragraph (a), in respect of a member of staff to whom it relates, shall remain applicable unless, within 6 months of receipt of the notice given by EirGrid under paragraph (b) of the date of the establishment of a fund, he or she gives a notice in writing to EirGrid of his or her election to have his or her superannuation benefits and contributions payable out of or into, as the case may be, a fund established under subsection (9). 

(d)
EirGrid shall, within 8 months of the date of the establishment of the fund specified in the notice given by it in Paragraph (b), in writing, notify the trustees of the superannuation scheme under the Act of 1942 into which members of staff who have given notice under Paragraph (c) were, before transfer, paying superannuation contributions, of those members who have given such a notice.

(e)
In respect of the members of staff of ESB transferred to EirGrid under the Transfer Scheme, the Act of 1942 shall be construed so as to give effect to this paragraph.
(12) Any period of service by a member of staff of ESB transferred to EirGrid, which was a period of reckonable service for the purposes of a superannuation scheme under the Act of 1942 shall be regarded as a period of reckonable service for the purposes of a scheme made under this section.

(13) The trustees of any scheme under the Act of 1942 shall, with the consent of the Minister, given with the consent of the Minister for Finance, make such amendments to such schemes under the Act of  1942 as they deem necessary arising out of the operation of this section.  

(14) A scheme under this section shall provide, in respect of members of the staff of ESB, transferred to EirGrid, who give a notice under subsection (11)(c), that-

(a)
an amount bearing the same proportion to the assets of a superannuation scheme under the Act of 1942 into which that member was, before transfer, paying superannuation contributions as, in the opinion of the trustees of such a scheme, after taking the  advice of the actuary of such a scheme, the liabilities under such a scheme, in respect of those members who have given such a notice under subsection(11)(c), bear to the total liabilities under such a scheme shall be transferred by the said trustees from the old fund to the new fund, and

(b)the amount referred to in Paragraph (a) shall be subject to the consent of the Minster, given with the consent of the Minister for Finance.

 (15) Subject to subsection (11), a member of staff of ESB transferred to EirGrid, shall on the date of transfer cease to be a member of a scheme under the Act of 1942.

(16) In this section-

“Act of 1942” means the Electricity Supply Board (Superannuation) Act, 1942;

 “superannuation benefit” means a pension, gratuity, or other allowance payable on resignation, retirement, or  death.

EXPLANATORY NOTE

This section provides that any existing scheme of superannuation operated by EirGrid shall continue in full force and effect. It provides the company with the flexibility to start up a separate scheme or schemes as required from time to time and to facilitate staff who transferred from ESB to have their contributions paid out of or into, as the case, may be the fund established by a superannuation scheme into which that member was, before such transfer, paying superannuation contributions.

120 HEAD

DISCLOSURE OF CERTAIN INTERESTS.

Provide that

(1) Where at a meeting of the directors of EirGrid any of the following matters arises, namely—

(a) 
an arrangement to which EirGrid is a party or a proposed such arrangement,

(b) 
a contract or other agreement with EirGrid or a proposed such contract or other agreement,

(c) 
the giving, grant or renewal by EirGrid of any instrument of approval, or

(d) 
the revocation, cancellation, withdrawal, suspension or endorsement by EirGrid of any instrument of approval, given or granted—

(i) 
by EirGrid, or

(ii) 
by the Minister under a provision of, or made under, any enactment,

then, any director of EirGrid present at the meeting who otherwise than in his or her capacity as such a director is in any way, whether directly or indirectly, interested in the matter—

(I) 
shall at the meeting disclose to EirGrid the fact of such interest and the nature thereof,

(II) shall absent himself or herself from the meeting or that part of the meeting during which the matter is discussed,

(III)shall take no part in any deliberations of the directors relating to the matter, and 

(IV)shall not vote on a decision relating to the matter.

(2) Where an interest is disclosed pursuant to this section, the disclosure shall be recorded in the minutes of the meeting concerned and, for so long as the matter to which the disclosure relates is being dealt with by the meeting, the director by whom the disclosure is made shall not be counted in the quorum for the meeting.

(3) Where at a meeting of the directors of EirGrid a question arises as to whether or not a course of conduct, if pursued by a director of EirGrid, would constitute a failure by him or her to comply with the requirements of  subsection (1), the question may be determined by the person chairing the meeting whose decision shall be final and where such a question is so determined, particulars of the determination shall be recorded in the minutes of the meeting.

(4) Where the Minister is satisfied that a director has contravened  subsection (1), he or she may, if he or she thinks fit, and with the consent of the Minister for Finance, remove that director from office and, in case a person is removed from office pursuant to this subsection, he or she shall thenceforth be disqualified from being a director of EirGrid.

(5) Section 194 of the Companies Act of 1963 shall not apply to a director of EirGrid or a director of a subsidiary of EirGrid.

(6) A member of the staff of EirGrid who otherwise than in his or her capacity as such a member is in any way, whether directly or indirectly, interested in a matter specified in subsection (1) shall -

(a) disclose to the company the fact of such interest and the nature thereof, and

(b) 
take no part in the negotiation of any contract or other agreement concerned or in any deliberations relating to the matter.

(7) A person who fails to comply with this section shall be guilty of an offence and shall be on summary conviction, to a fine not exceeding €1,500 or imprisonment for a term not exceeding 12 months or, at the discretion of the court, both such fine and imprisonment.

(8) Nothing in this section shall be taken to prejudice the operation of any rule of law restricting directors of a company from having any interest in contracts with EirGrid.

EXPLANATORY NOTE

This is a standard provision intended to ensure that conflicts of interest are avoided where directors or members of staff are involved in any decision relating to matters in which they have a personal or financial interest.

This section is in line with the guidelines issued by the Minister for Finance in relation to the conduct of directors of State-owned companies.

121 HEAD

DISQUALIFICATION OF DIRECTORS OF EIRGRID.

Provide that

(1) The office of the director shall be vacated if -

(a) 
he or she is adjudicated bankrupt in the State or elsewhere or makes any arrangement or composition with his or her creditors generally,

(b) 
he or she is disqualified or restricted under the Companies Acts 1963 to 2001.

 (c) 
he or she becomes of unsound mind,

(d) 
he or she resigns his or her office by notice in writing to EirGrid and to the Minister,

 (e) 
his or her term of office as a director expires,

(f) 
he or she  is convicted of an indictable offence (other than an offence under the Road Traffic Act, 1961, or any Act amending it), or any offence under this Act,

(g) 
he or she is for more than 6 months absent without permission of the Board of Directors from meetings of the directors held during that period,

(h) 
he or she is removed from office by the Minister, with the consent of the Minister for Finance, under this Act,

 (i) 
he or she is-

(i) 
nominated as a member of Seanad Éireann, 

(ii) 
elected as a member of either House of the Oireachtas or to the European Parliament, or

(iii) regarded pursuant to Part XIII of the Second Schedule to the European Parliament Elections Act, 1997, as having been elected to such Parliament to fill a vacancy,

(j) 
after appointment to that office, he or she  is elected, re-elected or otherwise becomes a director, employee or consultant of another electricity undertaking without the prior consent of the Commission,

(k) 
on or prior to appointment to that office, he or she fails to notify and seek the consent of the Commission to continue in any position held as a director, employee or consultant of another electricity undertaking.

(2) A person who is for the time being entitled under the Standing Orders of either House of the Oireachtas to sit therein or who is a member of the Assembly of the European Communities shall, while he or she is so entitled or is such a member, be disqualified from becoming a director of EirGrid.

EXPLANATORY NOTE
This is a standard provision in legislation dealing with State owned bodies.  Its purpose is to reduce the potential for conflicts of interest.  It sets out the instances in which directors of EirGrid become disqualified from holding that position.

122 HEAD
MEMBERSHIP OF EITHER HOUSE OF OIREACHTAS OR EUROPEAN PARLIAMENT BY MEMBERS OF STAFF OF EIRGRID.
Provide that

(1) Where a person employed by EirGrid plc  or a subsidiary of  the company is -

(a) nominated as a member of Seanad Éireann,

(b) elected as a member of either House of the Oireachtas or to the European Parliament, or

(c) regarded pursuant to  section 19 of the European Parliament Elections Act, 1997  as having been elected to such Parliament to fill a vacancy,

he or she shall thereupon stand seconded from employment by the company or the subsidiary in question and shall not be paid by, or be entitled to receive from, the company or the subsidiary any remuneration or allowances in respect of the period commencing on such nomination or election, or when he or she is so regarded as having been elected, as the case may be, and ending when he or she ceases to be a member of either such House or such Parliament.

 (2) A person who is for the time being entitled under the Standing Orders of either House of the Oireachtas to sit therein or who is a member of the European Parliament shall, while he or she is so entitled or is such a member, be disqualified for becoming a director or a director of a subsidiary or for employment in any capacity by the company or a subsidiary.

(3) Without prejudice to the generality of subsection (1), that subsection shall be construed as prohibiting the reckoning of a period therein mentioned as service with the company or a subsidiary in question for the purpose of any superannuation benefits.

EXPLANATORY NOTE

The purpose of this section is to reduce the potential for conflicts of interest.  It provides that   members of staff of EirGrid  who become members of the Dail or Seanad or the European Parliament  will be seconded from employment for the period of office.  Time spent as a Deputy or Senator or MEP does not count towards their pension or other entitlements.

123 HEAD

CODE OF CONDUCT

Provide that

 (1)
EirGrid shall prepare a code of conduct, for approval by the Commission, which shall apply to every director of EirGrid and to every person employed by EirGrid under a contract of employment. 

(2)
The code of conduct shall be consistent with  this Act, in particular, with the requirements in relation to preserving the confidentiality of commercially sensitive information. 

(3)
The code of conduct shall be included as part of every contract of employment with EirGrid. 

EXPLANATORY NOTE

The text of this section is based on Regulation 57 of the European Communities (Internal Market in Electricity) Regulations, 2000. It obliges EirGrid to prepare a code of conduct, for approval by the Commission, which will apply to all directors and contracted employees of EirGrid.

124 HEAD

NOTIFICATION OF CERTAIN INTERESTS TO MINISTER.

Provide that

(1)
Where a director of EirGrid acquires, either directly or indirectly, any interest in another electricity undertaking, he or she shall forthwith inform the Minister in writing of that acquisition. 

(2) Where the Minister is satisfied that an acquisition to which subsection (1) relates would, in the opinion of the Minister, create a conflict of interest between the director concerned and EirGrid, the Minister may, if he or she thinks fit, and with the consent of the Minister for Finance, remove that director from office.

EXPLANATORY NOTE
The text of this section is based on Regulation 58 of the European Communities (Internal Market in Electricity) Regulations, 2000. The purpose is to ensure that no member of the Board of EirGrid is conflicted in the discharge of his/her duty.  In obliging directors to inform the Minister in writing of acquiring an interest in another electricity undertaking, this section ensures that a conflict of interest does not arise. 

125 HEAD

FORMATION OF SUBSIDIARIES.

Provide that

(1) EirGrid may not, without the consent of the Minister, given with the consent of the Minister for Finance, acquire, establish or dispose of subsidiaries or invest in other undertakings.

(2) Before giving his/her consent under subsection (1), the Minister shall consult with the Commission.

.

EXPLANATORY NOTE

This section ensures that the Minister and Minister for Finance, in so far as is necessary, retains control of the scope of the activities of the company and its manner of organisation.

126 HEAD

BORROWINGS BY EIRGRID.

Provide that

(1) (a)
Subject to the consent of the Minister and the Minister for Finance, EirGrid or a subsidiary may borrow money (including money in a currency other than the currency of the State) by any means it considers appropriate and on such terms and conditions as each company may determine for any purposes arising in the performance of its objects or duties.

(b) Subject to subsection (2), the aggregate at any time of borrowings by EirGrid and its subsidiaries under Paragraph (a) shall not exceed €150,000,000.

(2) For the purposes of this subsection moneys borrowed in a currency other than the currency of the State shall be deemed to be the equivalent in the currency of the State of the actual moneys borrowed, such equivalent being calculated according to the rate of exchange at the time of such borrowing for that currency and the currency of the State. 
EXPLANATORY NOTE

The text of this section is based on Regulation 60 of the European Communities (Internal Market in Electricity) Regulations, 2000.  The purpose of this section is to ensure that borrowings get Ministerial approval.

127 HEAD

CAPITAL EXPENDITURE BY EIRGRID.

Provide that

(1) EirGrid and its subsidiaries shall not incur any expenditure for capital 

purposes without the consent of the Minister. 

(2) The total expenditure of EirGrid and its subsidiaries for capital purposes shall not exceed such sum as may stand specified from time to time by the Minister. 

EXPLANATORY NOTE

The text of this section is based on Regulation 61 of the European Communities (Internal Market in Electricity) Regulations, 2000. The purpose of this section is to ensure that capital expenditure incurred by EirGrid is subject to Ministerial approval.

128 Head

Prohibition Of Certain Communications.

Provide that

(1) (a)
A person shall not communicate with a director of EirGrid, an employee of that company, a consultant, advisor or other person engaged by that company, for the purpose of influencing improperly his or her consideration of any matter which falls to be considered or decided by that company, or the carrying out by that company of the functions assigned to it under this Act or any licence issued to it under this Act. 

(b) A person who contravenes this Section shall be guilty of an offence and shall be liable on summary conviction to a fine not exceeding €1500 or imprisonment for a period not exceeding six months or, at the discretion of the court, to both such fine or imprisonment.

(2) (a)
If any person referred to in subsection (1) (a) to whom a communication is made becomes of the opinion that the communication is in contravention of that Paragraph, it shall be his or her duty not to entertain the communication further and he or she shall inform forthwith the directors of the company in writing of the substance of such communication and the directors of the company shall acknowledge in writing the receipt of such information.

(b) There shall be deemed to be included in the terms on which a person referred to in subsection (1) (a) is appointed or whose services are contracted for a term that the person shall comply with this subsection.

EXPLANATORY NOTE

This section prohibits a person from communicating with a director of EirGrid, employee of EirGrid or any other person engaged by EirGrid for the purpose of influencing improperly any matter which is being considered by EirGrid.

Should a person to whom a communication is being made feel that the communication is improper, he/she has duty not to entertain it further and must follow procedure’s as set out in subsection (2)

ESTABLISHMENT OF ESB plc

129 Head

The Vesting Day

Provide that

The Minister shall, as soon as may be after the registration of ESB plc under the Companies Acts, and after consultation with the Minister for Finance and the Board, by order appoint a day to be the vesting day.

EXPLANATORY NOTE

Following the registration of the company under Head [Formation of Company], the Minister will appoint a day to be a vesting day for the purposes of this Act.  The vesting day is the day on which the assets, rights, liabilities etc. of the Board will be transferred to ESB plc.

130 Head

Formation of Company

Provide that

There shall be formed and registered on the vesting day a public company limited by shares and conforming to the conditions laid down in this Act.

EXPLANATORY NOTE

The Minister, with the agreement of Minister for Finance, will form and register the new company, ESB plc, under the Companies Acts.  

The company will be a public company limited by shares and will conform to the conditions laid down in this Bill when enacted.

131 Head

Name and Capital Formation of Company

Provide that 

(1) The name of the company formed under subsection (1) of Head [Formation of Company] shall be known as ESB public limited company or, in the Irish language as…

(2) The authorised share capital of the ESB plc shall be €7,000,000,000 or such greater amount as may be determined from time to time by the Minister for Finance after consultation with the Minister. 


(3) The company  may, with the consent of the Minister for Finance given after consultation with the Minister, divide its shares into ordinary shares of €1 each.

(4) Any capital stock issued under section 2 of the Electricity (Supply) (Amendment) Act, 2001, shall be converted into ordinary shares of 1 euro each [at an appropriate exchange rate], and those ordinary shares shall be considered to have been issued out of the authorised share capital in subsection (2).

EXPLANATORY NOTE

This section sets out the name and capital formation of the successor company to ESB.

132 Head

Form of Memorandum of Association of ESB plc.

Provide that

The memorandum of association of  ESB plc shall be in such form consistent with this Act as may be approved of by the Minister from time to time with the consent of the Minister for Finance.

EXPLANATORY NOTE

This Head provides for Ministerial and Statutory control of the Memorandum of Association of the company and is modelled on section 9 of the Turf Development Act.

It is standard practice to provide that the Memorandum of Association of a company being established under legislation should be subject to the consent of the Minister for Finance and the appropriate Minister.

133 Head

Principal Objects of ESB plc.

Provide that

(1) The principal objects of ESB plc shall be stated in its memorandum of association to be:-

(i)
to operate electricity generation, distribution and/or supply businesses and ancillary services related thereto both within and outside the State;

(ii) to operate other energy utility or infrastructure related businesses both within and outside the State;

(iii)to pursue commercial opportunities both within and outside the State which relate to generation,  distribution and/or supply of electricity or other energy related activities or otherwise provided in the Memorandum and Articles of Association of the Company or the Company’s subsidiary companies and associated companies or other activities as the Board of the Company after consultation with the Minister, may deem appropriate;

(iv) to pursue commercial opportunities outside the State which relate to transmission as the Board of the Company after consultation with the Minister, may deem appropriate;

(2) ESB plc, with the prior written consent of the Minister, may, both within and outside the State, engage in all such commercial activities, whether in relation to its principal objects or otherwise, as in the opinion of the company arise out of and can advantageously be conducted in conjunction with any object of  ESB plc.

(3) Any activities undertaken by ESB plc in accordance with subsection (2) shall, to the greatest extent possible, be ringfenced in financial and business terms, from its licensed activities in accordance with Head (Power to Grant Licences).

(4) Nothing in this section shall prevent or restrict the inclusion among the objects of ESB plc as stated in its memorandum of association, of all such powers as are reasonably necessary or proper for or incidental or ancillary to the due attainment of the principal objects aforesaid and are not inconsistent with this Act.

(5) ESB plc shall be entitled to do anything that appears to it to be necessary, expedient or incidental to, or which appears to it to facilitate, either directly or indirectly, the performance by it of its objects as specified in, or in an order under, this Act or in its memorandum of association and is not inconsistent with any law for the time being in force, including the provisions of Part X to Part X of this Act. 
(6) ESB plc shall have all those functions that were vested in the Board immediately before the vesting day and are not otherwise conferred on  EirGrid or some other entity by or under this Act.

(7)  Nothing in this Head, or in this Part of this Act or in the Memorandum or Articles of Association of the company, shall entitle the company or any of its subsidiaries to do anything which is inconsistent with Part X to Part X of this Act or omit to do anything which is required to comply with this Act. In particular, the company and its relevant subsidiaries shall be subject to: 

(a) the requirement to be authorised, or exempted from the requirement to be authorised, to construct or reconstruct a generation station under Heads [Grant of Auhtorisation] and [Grant of Authorisation Exemption] respectively; and 
(b) the requirement to be authorised by licence granted under Head [Power to Grant licences] or an exemption from the requirement to the licence granted under Head [Power to Grant Exemptions to Licensing Requirements], to carry out any of the activities referred to in this Section.
EXPLANATORY NOTE

This Head is intended to fix the broad framework within which ESB plc’s  memorandum and articles of association will be framed, as well as its general business brief.  The general format of this Head is along standard lines and it provides the Company with the necessary powers to carry out its objects.

134 Head

Form of Articles of Association of ESB plc

Provide that

The articles of association of   ESB plc shall be in such form consistent with this Act as may be approved of by the Minister with the consent of the Minister for Finance.

EXPLANATORY NOTE

This sets out that the articles of association will require the consent of the Minister, given with the consent of the Minister for Finance.  Together with the following Head (Restriction on Alteration of Memo or Arts.), it ensures that the Minister and Minister for Finance will retain control of the scope of the activities of the Company and its manner of organisation.

135 Head
Restriction on alteration of memorandum or articles of association of esb plc.

Provide that

Notwithstanding anything contained in the Acts, an alteration in the memorandum of association or articles of association of ESB plc shall not be valid or effectual unless made with the prior written consent of the Minister given with the consent of the Minister for Finance.

EXPLANATORY NOTE

ESB plc will require the consent of the Minister and Minister for Finance, for any change to the memorandum or articles of association.  Any alterations made without  Ministerial approval will not be valid

In any event, Section 63 of the Companies Act, 1963  requires the approval of the majority shareholder by special resolution to any proposed alteration to the memo & arts.

136 Head

Issue of share to Minister

Provide that

(1) ESB plc shall issue one share to the Minister.

(2) The Minister may exercise in respect of his or her share in the company all the rights and powers of a holder of such a share and, where a right or power is exercisable by attorney, exercise it by his or her attorney.


(3) The cost of such share shall be advanced to the Minister out of the Central Fund or the growing produce thereof.

EXPLANATORY NOTE
This section provides for the issue of one share in ESB plc to the Minister for Public Enterprise.  This one share will give her all the rights of a shareholder.  The cost of the share will come from the Central Fund.

The bulk of the shares in the new Companies will be held by the Minister for Finance, but the Minister for Public Enterprise will exercise the leading shareholder role on behalf of the State, in accordance with custom and practice.

137 Head
Issue of shares to subscribers to memorandum of association of ESB plc

Provide that

(1) ESB plc shall issue one share to each of the subscribers to the memorandum of association of   the company.


(2) The cost of such shares shall be advanced to the subscribers out of the Central Fund or the growing produce thereof.

EXPLANATORY NOTE

The Companies Act(s) requires a minimum of seven subscribers to a public limited company, and this section provides for the issue of a share to each subscriber to the memorandum of association and for the cost of such shares to be borne by the Central Fund.

Section 6 (4) (b) of the Companies Act, 1963, provides that, in the case of a company having a share capital, no subscriber to the memorandum may take less than one share.

This is a standard provision in legislation setting up State-owned companies under the Companies Acts.  

138 Head
Obligation of certain shareholders to hold shares in trust

Provide that

(1) A member of ESB plc to whom a share is issued under Head (Issue of shares to subscribers to Memo and Arts) or transferred under Head (Exercise of powers by Minister for Finance in respect of shares)  shall hold that share in trust for the Minister for Finance and shall accordingly be bound to pay all dividends and other money which he or she receives in respect of the share to the Minister for Finance for the benefit of the Exchequer and to transfer the share, as and when required by the Minister for Finance, to him or her or a person nominated in that behalf by him or her.

(2) Save when required pursuant to subsection (1), such member as aforesaid shall not transfer or alienate his or her share.

(3) Where a person ceases to be a member of the Board of ESB plc, any share in the share capital of ESB plc. held by such person shall, without the necessity for a transfer, vest in the Minister for Finance.

EXPLANATORY NOTE

This is a standard provision which ensures that subscribers to the memorandum of association of the company and people to whom the Minister for Finance transfers shares in order to maintain the minimum number of members - 7 - , hold their shares in trust for the Minister for Finance, and pay over any dividends to him or her.

Such shares can only be transferred on the instruction of the Minister for Finance. Shares of any person who ceases to be a member of the Board of EirGrid automatically will vest in the Minister for Finance.

139 Head

Issue of Shares to the Minister for Finance

Provide that

(1) As soon as may be after the vesting day,  ESB plc shall issue to the Minister for Finance shares whose nominal value is such that, when it is added to the nominal value of the shares issued under Head (Issue of share to Minister), Head (Profit Sharing) and Head (Issue of shares to subscribers to Memorandum of Association), the total nominal value of issued shares is equal to the value of the net assets of  ESB plc on the vesting day as determined by the Board of ESB, in consultation with its external auditors, with the concurrence of the Minister and the Minister for Finance.

EXPLANATORY NOTE

This section provides that the Minister for Finance will receive the bulk of the issued shares in ESB plc.  Provision is made in another section for the issue of one share to the Minister for Public Enterprise, in accordance with custom.

140 Head
Exercise of Powers by Minister for Finance in respect of shares

Provide that

(1) Subject to the provisions of this Act, the Minister for Finance may, in respect of shares held by him or her in ESB plc, exercise all the rights or powers of a holder of such shares and, where such a right or power is exercisable by attorney, exercise it by his or her attorney and may dispose of shares held by him or her.

(2) The Minister for Finance may, from time to time as occasion requires for the purposes of compliance with so much of the Acts as requires that there shall always be a minimum number of members of a company, transfer without payment therefore to any person one of his or her shares.

(3) The Minister for Finance shall not, unless authorised by Dáil Éireann by resolution to do so, reduce his or her holding of shares in the company to less than a majority of the issued shares.

EXPLANATORY NOTE
This is a standard provision in legislation relating to State-owned companies. The purpose of the provision is to outline the rights of the Minister for Finance as a shareholder.  The Minister for Finance will enjoy all the rights of a normal shareholder including the right to dispose of shares in the Company and can  exercise all the rights and powers of a holder of shares.

Subsection (3) requires the Minister to receive Dáil  approval prior to a sale of a majority interest in  the company.

141 Head

Payment of Dividends, etc. into Exchequer

Provide that

All amounts representing dividends or other money received by the Minister for Finance in respect of shares held by him or her in the share capital of ESB plc and all amounts representing repayment of or interest on repayable advances received or recovered by him or her from ESB plc shall be paid into or disposed of for the benefit of the Exchequer in such manner as he or she may direct.

EXPLANATORY NOTE
This is a standard provision in legislation governing State owned bodies.

This section provides that all amounts representing dividends shall be paid into or disposed of for the benefit of the Exchequer in such manner the Minister for Finance may direct.  

142 Head

Directors of ESB plc 

Provide that

(1) The number of directors including the Chairperson shall not exceed 12.

(2) Subject to subsection (3), the directors (other than the Chief Executive) shall be appointed and may be removed from office by the Minister with the consent of the Minister for Finance.

(3) The members of the Board shall, on the vesting day, become and be directors and shall hold office as directors for the remainder of the terms for which they were appointed to be members of the Board.

 (4) A person who holds the office of director shall be eligible for re-appointment to that office

(5)  Subject to subsections (2), (3) and (4), the directors (other than the Chief Executive and Directors appointed in accordance with subsection (6)) shall hold office for such period not exceeding 5 years as may be determined by the Minister with the consent of the Minister for Finance at the time of their appointment.

(6) Four of the directors shall be persons appointed under the Worker Participation (State Enterprises) Acts, 1977 to 1993, who are willing to accept office.

(7)  A director may at any time resign his or her office as a director by letter addressed and given or sent to the Minister and the resignation shall take effect on and from the date (which shall be the date of, or a date later than the date of, the letter) specified in the letter for that purpose.

(8)  If at any time it appears to the Minister that the removal from office of all or any of the directors (other than the Chief Executive) is necessary in the interests of the effective and economical performance of the functions of the Company under this Act, the Minister may remove from office all or so many of the directors of the Company as the Minister considers necessary in the interest aforesaid.

(9)  The Minister may at any time remove from office any director (other than the Chief Executive) who has become incapable through ill-health of performing efficiently his duties as such director or who has (otherwise than for a reason considered by the Minister to be sufficient) been absent from all meetings of the Company during a period of six months.

(10) If and when the Minister removes from office under this section any director of the Company, the Minister shall lay before each House of the Oireachtas a statement in writing of the fact of the removal from office of such director and of the reasons for such removal.

(11) In making the appointments under subsection (2) (other than Directors appointed in accordance with subsection (6)) the Minister shall have regard to the need for appointees to have particular skills and knowledge which are deemed of benefit to the commercial well being of the Company.

(12) No person who is a member or has ceased to be a member of the Commission within the previous year can be appointed to the Board.

(13)  Subsections (4) and (5) of section 2 of the Act of 1927 shall, during the period when a person holds office as a director by virtue of subsection (3), apply in relation to that person as if the references to the Board were references to the Company and the references to a member of the Board or to members of the Board were references to a director or, as the case may be, to directors and with any other necessary adaptations and subsections (1) and (2) of Head (Chairperson of ESB plc) shall have effect accordingly.

EXPLANATORY NOTE
This section provides for the appointment and terms of office of the directors (other than the Chief Executive which is dealt with in Head 25).  In fairness to Board appointees, the reasons for removal from office of Directors should be listed in legislation.  This is provided for in subsections (8) to (10) and is along the lines of the existing provisions in section (5) of the 1927 Act.  It is also considered appropriate that Directors should have suitable skills and expertise necessary for the position (subsection (11). Under Subsection (12) an ex member of the Commission cannot take up a position of Director. Sub-section (13) recognises that existing appointments are made by the Government and that current directors can only be removed by the Government.

143 Head

Chairperson of ESB plc

Provide that

(1) Subject to subsection (2), the chairperson of ESB plc shall be appointed from among the directors by the Minister with the consent of the Minister for Finance and may, subject to subsection (13) of Section (Directors of ESB plc), be removed from office by the Minister with the like consent and shall hold office as such chairperson for such period not exceeding 5 years as may be determined by the Minister with the consent of the Minister for Finance at the time of his or her appointment.


(2) The person who, immediately before the vesting day, is the Chairman of the Board shall, on that day, become and be the chairperson of ESB plc and shall hold office as such chairperson for the remainder of the term for which he or she had been appointed to be the Chairman of the Board.


(3) A person who holds the office of chairperson of ESB plc shall subject to subsection  (5) of section (Directors of ESB plc) be eligible for re-appointment to that office.


(4) A person who ceases to hold the office of chairperson of ESB plc may, subject to subsection (5) of section (Directors of ESB plc) if the Minister with the consent of the Minister for Finance, so determines, continue to hold the office of director and he or she shall be eligible for re-appointment as a director.

EXPLANATORY NOTE
This section provides for the appointment and terms of office of the Chairperson of the ESB plc.  The reference in sub-section (1) to Head (Directors of ESB plc) is in recognition of the fact that the current chairman was appointed by the Government and can only be removed from office by decision of the Government.

144 Head
Terms and conditions of office of Chairperson and other directors of esb plc.

Provide that

The remuneration (including allowances for expenses) of the chairperson and the other directors of the company and the other terms and conditions upon and subject to which they hold their respective offices shall be determined by the Minister with the consent of the Minister for Finance. 
EXPLANATORY NOTE
The directors fees of the chairperson and other directors, and the terms and conditions by which they hold their directorships, will be determined by the Minister with the consent of the Minister for Finance.

145 Head

Borrowings by ESB plc and Subsidiaries

Provide that

(1) (a)
Subject to the consent of the Minister and the Minister for Finance, ESB plc or a subsidiary may borrow money (including money in a currency other than the currency of the State) by any means it considers appropriate and on such terms and conditions as each company may determine for any purposes arising in the performance of its objects or duties.

(b) Subject to subsection (2), the aggregate at any time of borrowings by ESB plc and its subsidiaries under paragraph (a)  shall not exceed € 4 billion.

(2) The Company or a subsidiary may borrow money temporarily (including money in a currency other than the currency of the State) but the aggregate at any time of such borrowings shall not exceed such amount as may be specified by the Minister with the consent of the Minister for Finance.

(3) For the purposes of this section moneys borrowed in a currency other than the currency of the State shall be deemed to be the equivalent in the currency of the State of the actual moneys borrowed, such equivalent being calculated according to the rate of exchange at the time of such borrowing for that currency and the currency of the State.

(4)  ESB plc or a subsidiary may, with the consent of the Minister and the Minister for Finance-, borrow money by means of the creation of stock or other forms of security to be issued, transferred, dealt with and redeemed in such manner and on such terms and conditions as ESB plc or a subsidiary, with the consents aforesaid, may determine.

EXPLANATORY NOTE
The effect of this section is to provide that:

-
any borrowings by  ESB plc or its subsidiaries require Ministerial approval;

-
borrowings by ESB plc, other than temporary borrowings, cannot exceed €4 billion;  -


-
temporary borrowings of the Company and its subsidiaries may not exceed the limits laid down by the Minister and the Minister for Finance.

-
the company can borrow money by means of the creation of stock

146 Head
Guaranteeing by Minister for Finance of Borrowings of ESB plc

Provide that

 (1) (a)
The Minister for Finance, may, after consultation with the Minister, guarantee, in such form and manner and on such terms and conditions as he or she thinks fit, the due repayment by the Company, or by a subsidiary of the principal of any money (including money in a currency other than currency of the State) borrowed by the company or  a  subsidiary of the company or the due payment of instalments or other amounts of money owed by the company or a subsidiary of  the company under a contract entered into by  the company or the subsidiary of  the company or the payment of interest on any money, instalment or amount or both the repayment of principal or payment of such instalments or amounts, as the case may be, and the payment of the interest, and any such guarantee may include a guarantee of payment of commission and incidental expenses arising in connection with such borrowings or such contract.

(b) Where the Minister for Finance exercises these powers he or she shall ensure that the terms of the guarantee are such that the cost of the relevant borrowings to the company reflect prevailing market rates for such borrowings.

(c)
The Minister for Finance shall continue to guarantee the existing guarantee arrangements supporting activities of the Board transferred to ESB plc.

(2) The Minister for Finance shall not so exercise the powers conferred on him or her by this section that the amount or the aggregate amount of principal which he or she may at any one time be liable to repay on foot of any guarantee or guarantees under this section for the time being in force, together with the amount of principal (if any) which the Minister for Finance has previously paid on foot of any guarantee under this section and which has not been repaid by the company or a subsidiary of  the company exceeds € 4 billion in the case of ESB plc.

(3) In calculating the amount of borrowings or instalments or other money guaranteed by the Minister for Finance under this section for the purposes of subsection (2), the equivalent in the currency of the State of borrowings or instalments or other money in a foreign currency shall be calculated at the rate of exchange at the time of the giving of the guarantee for that currency and the currency of the State.

(4) The Minister for Finance shall, as soon as may be after the expiration of every financial year, lay before each House of the Oireachtas a statement setting out with respect to each guarantee under this section given during that year or given at any time before, and in force at, the commencement of that year -

(a) particulars of the guarantee,

(b)
in case any payment has been made by him or her under the guarantee before the end of that year, the amount of the payment and the amount (if any) repaid to him or her on foot of the payment,

(c)
the amount of money covered by the guarantee which was outstanding at the end of that year.

(5) All moneys from time to time required by the Minister for Finance to meet sums which may become payable by him or her under this section shall be advanced out of the Central Fund or the growing produce thereof.

(6) Money paid by the Minister for Finance under a guarantee under this section shall be repaid to him or her (with interest thereon at such rate or rates as the Minister for Finance appoints being no greater than the rates of interest then available to the company in the financial markets) by the company or by the subsidiary of the company concerned within such period from the date of payment by the Minister for Finance as may be specified by him or her after consultation with the company or the subsidiary as may be appropriate.

(7) Where the whole or any part of the money required by subsection (6) to be repaid to the Minister for Finance has not been repaid in accordance with that subsection, the amount so remaining outstanding shall be repaid to the Central Fund out of moneys provided by the Oireachtas.

(8) Notwithstanding the provision of money under subsection (7) to repay an amount to the Central Fund, the company or, as may be appropriate, the subsidiary concerned shall remain liable to the Minister for Finance in respect of that amount and that amount (with interest thereon at such rate or rates as the Minister for Finance appoints being no greater than the rates of interest then available to the company in the financial markets) shall be repaid to the Minister for Finance by the company or, as may be appropriate, the subsidiary at such times and in such instalments as he or she appoints and, in default of repayment as aforesaid and without prejudice to any other method of recovery, shall be recoverable by him or her from the company or, as may be appropriate, the subsidiary as a simple contract debt in any court of competent jurisdiction.

(9) Moneys paid by the company or a subsidiary under subsection (6) or (8) shall be paid into or disposed of for the benefit of the Exchequer in such manner as the Minister for Finance thinks fit.

(10) In relation to a guarantee under this section in respect of money borrowed in a currency other than the currency of the State -

(a) the reference to the amount of money in subsection (4) (c) shall be taken as referring to the equivalent in the currency of the State of the actual amount of money, such equivalent being calculated according to the rate of exchange for the time being for that currency and the currency of the State,

(b) each of the references to money in subsections (6) to (8) shall be taken as referring to the cost in the currency of the State of the actual money.

EXPLANATORY NOTE

This provision is along standard lines.  ESB has €294m of State guaranteed funding.  This needs to be carried over into the new legislation.

147 HEAD

CAPITAL EXPENDITURE BY ESB PLC.

Provide that

(1) ESB plc and its subsidiaries shall not incur any expenditure for capital purposes without the consent of the Minister. 

(2) The total expenditure of ESB plc and its subsidiaries for capital purposes shall not exceed such sum as may stand specified from time to time by the Minister. 

EXPLANATORY NOTE

The purpose of this section is to ensure that capital expenditure incurred by ESB plc is subject to Ministerial approval.

148 Head
Provision of Money for Payments out of Central Fund

Provide that

(1) All money from time to time required by the Minister for Finance to meet sums which may become payable by him or her under Head (Guarantee of borrowings) shall be advanced out of the Central Fund or the growing produce thereof.

(2) The Minister for Finance may, for the purpose of providing for advance out of the Central Fund under this Subsection, borrow on the security of the Central Fund or the growing produce thereof any sums required for the purpose and, for the purpose of such borrowing, he or she may create and issue securities bearing interest at such rate and subject to such conditions as to repayment, redemption or any matter as he or she or she thinks fit, and shall pay all sums so borrowed into the Exchequer.

(3) The principal of and interest on all securities issued under this Section and the expenses incurred in connection with the issue of the securities shall be charged on and payable out of the Central Fund or the growing produce thereof.

EXPLANATORY NOTE

This  section enables the provision of funds by the Minister for Finance from the Central Fund for the purposes of guaranteeing borrowings.

149 Head

Accounts and audits of esb plc.

Provide that

(1) Without prejudice to the requirements of the Companies Acts 1963 to 2001, in relation to balance sheets and accounts, and the foregoing provisions of this Act in relation to separate accounts and the accounts of electricity undertakings, ESB plc shall keep, in such form as may be approved of by the Minister with the consent of the Minister for Finance, all proper and usual accounts of all money received or expended by it, including a profit and loss account, an account showing the derivation of the funds of the company and the purposes to which they are applied (referred to in subsection (2) as "the cash flow statement") and a balance sheet and, in particular, shall keep in such form as aforesaid all such special accounts as the Minister may from time to time direct.

(2) Accounts kept in pursuance of this section by the company shall be submitted annually by each of them to an auditor for audit and, immediately after the audit, a copy of the profit and loss account, the cash flow statement, the balance sheet and such other (if any) of the accounts as the Minister may direct and a copy of the auditor's report on the accounts kept by the company shall be presented by the company to the Minister who shall cause copies thereof to be laid before each House of the Oireachtas.

(3)  ESB plc shall, if so required by the Minister, furnish to him or her such information as he or she may require in respect of any balance sheet or other account or any report of either company or any subsidiaries of either company or in relation to the policy and operations (other than day-to-day operations) of the company or any subsidiaries of the company.

EXPLANATORY NOTE

This is a standard provision in relation to State-owned companies.  It provides that, without prejudice to the requirements of the Companies Acts and the new Electricity Act,

· the company's accounts give all the information required by the Minister,

· the accounts will be audited annually,

· the accounts will be presented to the Minister and laid before the Houses of the Oireachtas.

The effect of this section is to ensure that the Minister and the Oireachtas are given complete and reliable information, in an acceptable format, about the financial affairs of the company.

150 HEAD
ANNUAL REPORT AND FURNISHING OF INFORMATION TO MINISTER.

Provide that


(1) Not later than 6 months after the end of each accounting year, ESB plc shall submit a report in writing to the Minister of its activities and those of its subsidiaries during that year and, not later than 3 months after such submission, the Minister shall cause copies of the report to be laid before each House of the Oireachtas.

(2) A report of ESB plc under this section shall include information, in such form as the Minister may direct after consultation with ESB plc and with the consent of the Minister for Finance, regarding the operations, cost-effectiveness and financial targets of ESB plc.

(3) ESB plc shall, if so required by the Minister, furnish to him or her such information as he or she may require in respect of any balance sheet or other account or any report of ESB plc or any subsidiaries or in relation to the policy and operations (other than day-to-day operations) of ESB plc.

EXPLANATORY NOTE

This obliges ESB plc to submit an annual report on its activities and its subsidiaries to the Minister.  It is based on Regulation 48 of the European Communities (Internal Market in Electricity) Regulations, 2000.  A similar provision has been included for EirGrid.

151 Head

Auditor of esb plc.

Provide that

(1) A person shall be appointed to be auditor of ESB plc on the basis of a competitive tender .

(2) The appointment shall be subject to the prior written consent of the Minister, with the consent of the Minister for Finance.

EXPLANATORY NOTE
This section provides for the consent by the Minister and the Minister for Finance of the appointment of the auditors of ESB plc.  

152 Head

Chief Executive of ESB plc

Provide that

(1) The chief officer of ESB plc shall be a director of the company and shall be known, and referred to in this Act, as "the Chief Executive".


(2)  The person who, immediately before the vesting day, is the Chief Executive of the Board shall, on that day, become and be the Chief Executive of ESB plc and shall hold office as Chief Executive for the remainder of the term for which he had been appointed to be the Chief Executive of the Board on terms and conditions which are no worse than the terms and conditions which he or she had enjoyed during his or her appointment as Chief Executive of the Board and may be removed from office during that term by the directors of ESB plc only with the prior written consent of the Minister.

(3) Subject to subsection (2), the Chief Executive shall be appointed and may be removed from office by the directors.

(4) The principal functions of the Chief Executive shall be -

(a) to carry on, manage and control generally the business of the company, and

(b) 
to advise the directors in relation to the performance of the functions of the company, and in particular but without prejudice to the generality of the foregoing, in relation to the policies and strategies for the development of the company 

subject to the lawful directions of the directors.

(5) The Chief Executive shall hold office upon and subject to such terms and conditions (including terms and conditions relating to remuneration and allowances) as may be determined by the directors with the consent of the Minister and the Minister for Finance.

(6) A person who holds the office of Chief Executive shall be eligible for re-appointment to that office.

EXPLANATORY NOTE

This section governs the appointment, terms and conditions, and functions of the Chief Executive of ESB plc.

153 Head
Regard to be had to certain matters in determining remuneration of staff of ESB plc

Provide that

ESB plc, in determining the remuneration or allowances for expenses to be paid to members of its staff or the other terms or conditions subject to which such members hold or are to hold their employment, shall have regard to Government or nationally agreed guidelines which are for the time being extant or to Government policy concerning remuneration and conditions of employment which is so extant and, in addition to the foregoing,  the  company shall comply with any directions with regard to such remuneration, allowances, terms or conditions which the Minister may give to ESB plc with the consent of the Minister for Finance.

EXPLANATORY NOTE
This is a standard section which requires the company to have regard to Government guidelines or national agreements on pay and conditions of staff.

The Company will also be obliged to comply with any directives in relation to pay and conditions issued by the Minister, with the consent of the Minister for Finance. 

The effect of this is to ensure that the Minister and Minister for Finance can, if necessary, control pay levels in the Company (and in the wider public sector) in the context of Government pay policy.

154 Head

Superannuation for ESB plc

Provide that

(1) It is hereby expressly confirmed that the superannuation scheme established under the Electricity Supply Board (Superannuation) Act, 1942 as amended and which is in force immediately before the vesting day shall, notwithstanding the dissolution of the Board on or after the vesting day, continue in full force and effect with the substitution of  “ESB plc”  for "Board" in each place where it occurs and the Company shall have the like powers and functions under the Act of 1942 as the Board had immediately before the vesting day.

(2) ESB plc may prepare and submit to the Minister a scheme or schemes for the granting of superannuation benefits to or in respect persons in the employment of ESB plc or any of its subsidiaries after vesting day as it may think fit and the scheme or schemes may make different provisions in respect of different classes of such persons.

(3) Every such scheme shall fix the time and conditions of retirement for all persons to or in respect of whom superannuation benefits are payable under the scheme. Different times and conditions may be fixed in respect of different classes of persons.

(4) Every such scheme may be amended or revoked by a subsequent scheme submitted and approved under this section.

(5) A scheme submitted by ESB plc under this Section shall, if approved by the Minister with the consent of the Minister for Finance, be carried out by that company in accordance with its terms.

(6) No superannuation benefits shall be granted by ESB plc nor shall any other arrangements be entered into by that company for the provision of such a benefit to or in respect of a person in the employment of that company otherwise than in accordance with a scheme or schemes under this section or in accordance with the Electricity Supply Board (Superannuation) Act, 1942 as amended.

(7) If any dispute arises as to the eligibility of a person who applies for membership of the scheme or schemes or the claim of any person to, or the amount of any superannuation benefit payable in pursuance of a scheme or schemes under this section, such dispute shall be submitted to the Minister who shall refer it to the Minister for Finance for determination by him.

(8) After the vesting day, ESB plc may establish a fund administered by trustees who shall be appointed by that company from which superannuation benefits payable under a scheme under this section shall be paid.

(9) A scheme under this section shall be laid before each House of the Oireachtas as soon as may be after it is made and, if a resolution annulling the scheme is passed by either such House within the next 21 days on which that House has sat after the scheme is laid before it, the scheme shall be annulled accordingly, but without prejudice to the validity of anything previously done thereunder.

(10) Nothing in this Section shall be interpreted as preventing the Company for the duration of a staff member’s employment with the Company from becoming a named company employer under an independent superannuation scheme to which an individual staff member and which is a superannuation scheme established and administered independently of the Company.

EXPLANATORY NOTE

Pensions for employees in ESB and the majority of employees in subsidiary undertakings are funded through an independent defined benefits scheme called ESB General Employees' Superannuation Fund. The scheme is vested in independent trustees nominated by ESB and its members for the sole benefit of employees and their dependants.

This Head provides that the existing scheme of superannuation operated by the Board should continue in full force and effect and that the Company will have the rights and duties applicable to the Board under the Act of 1942. It also provides the new Company with the flexibility 


to start up a separate scheme or schemes as required by business priorities from time to time; 


to have the right to facilitate executives who wish to have their own pension schemes and who want ESB to become the named employer under such a scheme for the duration of their employment with ESB.  This type of “portable pension arrangement” is becoming a common feature of executive employment conditions.

155 HEAD

DISQUALIFICATION OF DIRECTORS ESB PLC.

Provide that

(1) The office of the director shall be vacated if -

(a)
he or she is adjudicated bankrupt in the State or elsewhere or makes any arrangement or composition with his or her creditors generally,

(b)
he or she  is disqualified or restricted under the Companies Acts 1963 to 2001,

(c)
he or she becomes of unsound mind,

(d)
he or she resigns his or her office by notice in writing to ESB plc and to the Minister,

 (e)
his or her term of office as a director expires,

(f)
he or she  is convicted of an indictable offence (other than an offence under the Road Traffic Act, 1961, or any Act amending it), or any offence under this Act;

(g)
he or she is for more than 6 months absent without permission of the Board of Directors from meetings of the directors held during that period,

(h)
he or she is removed from office by the Minister, with the consent of the Minister for Finance, under this Act;

(i)
he or she is-

(i)
nominated as a member of Seanad Éireann, 

(ii) 
elected as a member of either House of the Oireachtas or to the European Parliament, or

(iii)regarded pursuant to Part XIII of the Second Schedule to the European Parliament Elections Act, 1997, as having been elected to such Parliament to fill a vacancy,

(j) 
after appointment to that office, he or she  is elected, re-elected or otherwise becomes a director, employee or consultant of another electricity undertaking without the prior consent of the Commission,

(k) 
on or prior to appointment to that office, he or she fails to notify and seek the consent of the Commission to continue in any position held as a director, employee or consultant of another electricity undertaking.
(2)  A person who is for the time being entitled under the Standing Orders of either House of the Oireachtas to sit therein or who is a member of the Assembly of the European Communities shall, while he or she is so entitled or is such a member, be disqualified from becoming a director of ESB plc.

EXPLANATORY NOTE
This is a standard provision in legislation dealing with State owned bodies.  Its purpose is to reduce the potential for conflicts of interest.  It sets out the instances in which directors of ESB plc become disqualified from holding that position.

156 Head
Membership of either House of Oireachtas or European Parliament by staff of ESB plc

Provide that

(1) Where a person employed by ESB plc  or a subsidiary of  the company is -

(a)
nominated as a member of Seanad Éireann,

(b) 
elected as a member of either House of the Oireachtas or to the European Parliament, or

(c) 
regarded pursuant to  section 19 of the European Parliament Elections Act, 1997  as having been elected to such Parliament to fill a vacancy,

he or she shall thereupon stand seconded from employment by the company or the subsidiary in question and shall not be paid by, or be entitled to receive from, the company or the subsidiary any remuneration or allowances in respect of the period commencing on such nomination or election, or when he or she is so regarded as having been elected, as the case may be, and ending when he or she ceases to be a member of either such House or such Parliament.

(2) A person who is for the time being entitled under the Standing Orders of either House of the Oireachtas to sit therein or who is a member of the European Parliament shall, while he or she is so entitled or is such a member, be disqualified for becoming a director or a director of a subsidiary or for employment in any capacity by the company or a subsidiary.

(3) Without prejudice to the generality of subsection (1), that subsection shall be construed as prohibiting the reckoning of a period therein mentioned as service with the company or a subsidiary in question for the purpose of any superannuation benefits.

EXPLANATORY NOTE

This is a standard provision in legislation dealing with State owned bodies.  Its purpose is to reduce the potential for conflicts of interest.  It provides that  members of staff of the Company or subsidiaries who  become members of the Dail, Seanad or European Parliament. will be seconded from employment for the period of office.

In the case of members of staff, time spent as a Deputy or Senator or MEP does not count towards their pension or other entitlements.

157 Head

Disclosure of certain interests

Provide that

(1) Where at a meeting of the directors of ESB plc any of the following matters arises, namely—

 (a) 
an arrangement to which  ESB plc  is a party or a proposed such arrangement,

(b) 
a contract or other agreement with ESB plc  or a proposed such contract or other agreement,

(c) 
the giving, grant or renewal by ESB plc of any instrument of approval, or

(d) 
the revocation, cancellation, withdrawal, suspension or endorsement by ESB plc of any instrument of approval, given or granted—

(i) 
by ESB plc, or

(ii) 
by the Minister under a provision of, or made under, any enactment,

then, any director of ESB plc present at the meeting who otherwise than in his or her capacity as such a director is in any way, whether directly or indirectly, interested in the matter—

(I) shall at the meeting disclose to ESB plc the fact of such interest and the nature thereof,

(II) shall absent himself or herself from the meeting or that part of the meeting during which the matter is discussed,

(III)shall take no part in any deliberations of the directors relating to the matter, and 

(IV)shall not vote on a decision relating to the matter.

(2) Where an interest is disclosed pursuant to this section, the disclosure shall be recorded in the minutes of the meeting concerned and, for so long as the matter to which the disclosure relates is being dealt with by the meeting, the director by whom the disclosure is made shall not be counted in the quorum for the meeting.

(3) Where at a meeting of the directors or the directors of a subsidiary  a question arises as to whether or not a course of conduct, if pursued by a director or, as the case may be, a director of the subsidiary, would constitute a failure by him or her to comply with the requirements of subsection (1), the question may be determined by the chairperson of the meeting whose decision shall be final and, where such a question is so determined, particulars of the determination shall be recorded in the minutes of the meeting.

(4) Where the Minister is satisfied that a director or a director of a subsidiary has contravened subsection (1), he or she may, if he or she thinks fit, and with the consent of the Minister for Finance, remove that director from office and, in case a person is removed from office pursuant to this subsection, he or she shall thenceforth be disqualified from being a director or a director of a subsidiary.

(5) Section 194 of the Companies Act of 1963 shall not apply to a director of either company or a director of a subsidiary of either company.

(6) A member of the staff of  ESB plc or a subsidiary  who otherwise than in his or her capacity as such a member is in any way, whether directly or indirectly, interested in a matter specified in subsection (1) shall -

(a) disclose to the company or, as the case may be, the subsidiary the fact of such interest and the nature thereof, and

(b) take no part in the negotiation of any contract or other agreement concerned or in any deliberations relating to the matter.

(7) A person who fails to comply with this section shall be guilty of an offence and shall be liable on summary conviction, to a fine not exceeding €1,500 or imprisonment for a term not exceeding 12 months or, at the discretion of the court, both such fine and imprisonment.

(7) Nothing in this section shall be taken to prejudice the operation of any rule of law restricting directors of a company from having any interest in contracts with  the company.

EXPLANATORY NOTE
This is a standard provision intended to ensure that conflicts of interest are avoided where directors or members of staff are involved in any decision relating to matters in which they have a personal or financial interest.

This section is in line with the guidelines issued by the Minister for Finance in relation to the conduct of directors of State-owned companies.
158 Head
PROHIBITION ON UNAUTHORISED  DISCLOSURE OF INFORMATION

Provide that

(1) A person shall preserve commercially sensitive information obtained by him or her in his or her capacity as, or while performing duties as a director or member of the staff of, or an adviser or consultant to, ESB plc or a subsidiary unless he or she is duly authorised by ESB plc to disclose same.

(2) A person who contravenes subsection (1) shall be guilty of an offence and shall be liable -

(a) on summary conviction, to a fine not exceeding €1,900 or imprisonment for a term not exceeding 12 months or both, or

(b) on conviction on indictment, to a fine not exceeding €12,600 or imprisonment for a term not exceeding 2 years or both.

(3) In this section -

"duly authorised" means authorised by the company or, as appropriate, by the subsidiary concerned or by a person authorised in that behalf by the company or, as appropriate, the subsidiary concerned.

EXPLANATORY NOTE
 This section provides that directors, employees, advisers, or consultants to the company or its subsidiaries shall preserve commercially sensitive information obtained while performing their duties, unless authorised to do so by the company or a subsidiary, as the case may be.  Contravention shall be an offence:-

(i) on summary conviction, to a fine not exceeding €1,500 or imprisonment for a term not exceeding 12 months or both, or

(ii) on conviction on indictment, to a fine not exceeding €12,600 or imprisonment for a term not exceeding 2 years or both.

Similar provisions are contained in the Forestry Act, 1988 (Section 33), and the Irish Aviation Authority Act, 1993 (Section 35).  The provision concentrates on preservation of commercially senstitive information, rather than the prohibition on disclosure of confidential information.  This is based on the deliberations and outcome of the public consultation process conducted before making the European Communities (Internal Market in Electricity) Regulations, 2000, during which respondents had emphasised the importance of adopting this approach.

159 Head

ESB PLC’S CHAIRPERSON’S REPORT

Provide that

(1) The chairperson of ESB plc shall, immediately after an audit referred to in sub-section(2) of Head (Accounts and Audits), make a report in writing to the Minister of the company's activities and those of any subsidiaries during that year. 

(2) A report under this Section shall include -

(a) 
a statement of all commercially significant developments affecting the company which occurred in that year (including the acquisition of shares or establishment of subsidiaries and joint ventures by the company),

(b) 
a description of the matters the chairperson anticipates will arise in the accounting year following the said year (or, where the chairperson considers it appropriate in any particular case, any subsequent accounting year) which may affect the company to any significant extent,

(c) 
a statement, to the best of the chairperson's knowledge or belief, as to whether each of the following, as respects the company, has been complied with or adhered to, that is to say -

(i) 
the requirements of this Act or any other enactment in relation to the accounts of the company and statements as to the financial affairs of the company,

(ii) 
guidelines issued by the Government, the Minister or the Minister for Finance in relation to the accounts of State enterprises or statements in respect of the financial affairs of the company,

(iii) Head (Disclosure of Certain Interests)

(iv) any code of conduct for the directors or members of staff of State enterprises issued by the Government, the Minister or the Minister for Finance,

(v) regulations for the time being in force under the European Communities Act, 1972, 

(vi) any guidelines issued by the Government, the Minister or the Minister for Finance, in relation to the entering by a public authority into a contract with any person for the provision of goods or services by that person to such authority,

(vii) any guidelines issued by the Government, the Minister or the Minister for Finance in relation to the remuneration to be paid by State enterprises to their chief executives,

(d) where anything referred to in paragraph(c) is stated not to have been complied with, an explanation (so far as the chairperson is in a position to give one) as to why there was a failure to comply with it, and, where he or she is not in a position to give an explanation, a statement to that effect.

(3) In this Section - 

"public authority" means—

(a)
a Minister of the Government,

(b)
the Commissioners of Public Works in Ireland,

(c)
a board or other body established (but not including a company) by or under statute,

(d)
a company in which all the shares are held by, or on behalf of, or by directors appointed by, a Minister of the Government, or

(e)
a company in which all the shares are held by a board, other body or company referred to in paragraph (c) or (d);

"State enterprise" means a company (within the meaning of the Companies Acts) one or more shares in the shareholding of which is held by a Minister of the Government and the principal objects of which (as stated in its memorandum of association) are prescribed in whole or in part by statute.

EXPLANATORY NOTE

This Head reflects Government guidelines on the governance of State companies by requiring that the Chairperson of ESB plc make a written report to the Minister outlining  the company’s activities for a given period, and in accordance with the provisions of Subsection (2).
160 Head 
Application Of Worker Participation (State Enterprises) Acts, 1977 To 1991

Provide that

(1) The Worker Participation (State Enterprises) Acts, 1977 to 1988, shall apply to ESB plc as if it were a designated body within the meaning of those Acts.

EXPLANATORY NOTE

The purpose of this section is to ensure that ESB plc is a designated body for the purposes of the Worker Participation Acts.

161 Head

Hydro-Generation and Fisheries

Provide that

The provisions of Schedule Two shall apply with regard to the hydro-electricity generation schemes operated by the Board.

EXPLANATORY NOTE

This section introduces a schedule of powers exercisable by ESB by virtue of their hydro-generation and fisheries activities.

CONTINUATION OF CERTAIN provisions ETC.

162 Head

Continuance of Pending Legal Proceedings

Provide that
Where any legal proceedings are pending in any court or tribunal and the Board of ESB is a party to the proceedings, the name of ESB plc or EirGrid, as appropriate, shall be substituted in the proceedings for that of the Board of  ESB, as appropriate, to reflect the functions of ESB plc and EirGrid as assigned to each of them in accordance with this Act and the proceedings shall not abate by reason of such substitution.

EXPLANATORY NOTE

This is a standard provision to cover continuation of pending legal proceedings  It is included to ensure that any pending legal proceedings against the Board of ESB continue with either ESB plc or EirGrid substituted for the Board as appropriate. 

163 Head

Enforcement of Judgements

Provide that

(1) Where judgement is given against either ESB plc or EirGrid in any proceedings under this Act or in proceedings continued under Head  [Continuance of pending legal proceedings] and the person in whose favour the judgement is given has been unable to enforce the judgement, in whole or in part, against the company, he shall be entitled to enter judgement against the Minister for Finance in any court of competent jurisdiction for any amount not recovered on foot of the judgement as a debt due to him by the said Minister.

(2) The Minister for Finance shall be entitled to recover from the company against whom the judgement in question is given any payment made by him to a person in satisfaction of a judgement entered against him under subsection (1).

(3) Moneys required by the Minister for Finance to meet payments required by him under this Section shall be advanced to him out of the Central Fund or the growing produce thereof, and shall be repaid to the Central Fund out of moneys provided by the Oireachtas.

EXPLANATORY NOTE
This is a standard provision which is modelled on Section 49 of the Forestry Act, 1988.

164 Head
Continuance of Certain Notices, Certificates and Bonds

Provide that

From the vesting day -

(a) every notice, certificate and declaration given by or to the Board of ESB,
(b) every court order directed to any person, and

(c) every bond given by any person to the Board of ESB,

which related to functions assigned under this Act to either  ESB plc or EirGrid, shall where its operation, effect or term has not ceased or expired before the vesting day, continue in force and have effect as if the functions of the Board of ESB were on that day performable by the company to whom the functions are assigned in accordance with this Act.

EXPLANATORY NOTE

This is modelled on section 50 of the Forestry Act, 1993.

165 Head

Accounts of Dissolved Board of ESB

Provide that

(1) As soon as may be after the commencement of this Act ESB plc shall cause to be prepared in such form as may be approved of by the Minister all proper and usual accounts of all moneys received or expended by the dissolved Board of ESB in the accounting year, or the part of the accounting year, of the dissolved Board of ESB ending immediately before the commencement of this Act.

(2) Accounts prepared pursuant to this Section shall be submitted as soon as may be by ESB plc to an auditor for audit and, immediately after the audit, a copy of the profit and loss account and the balance sheet and of such other (if any) of the accounts as the Minister may direct and a copy of the auditors report on the accounts shall be presented to the Minister who shall cause copies thereof to be laid before each House of the Oireachtas.

EXPLANATORY NOTE

This is modelled on Section 50 of An Bord Bia Act, 1994.

166 Head

 CONTINUATION OF TRANSFER SCHEME

Provide that 

(1) Not withstanding the repeal of the European Communities (Internal Market in Electricity) Regulations, 2000, a Transfer Scheme made under those regulations shall continue in full force and effect unless modified or amended under this Act.

EXPLANATORY NOTE

This section provides for that the Transfer Scheme made under the European Communities (Internal Market in Electricity) Regulations, 2000 continues in full force.

167 HEAD

MODIFICATION OR AMENDMENT OF A TRANSFER SCHEME

Provide that

(1) The Commission may direct ESB plc and EirGrid to modify or amend the transfer scheme, on such terms as the Commission shall determine. It shall be the duty of ESB plc and EirGrid to comply with such direction. Any transfer scheme which is modified or amended pursuant to this subsection shall take effect as if it had included the modification or amendment concerned when the scheme was originally made.

(2) (a)
In the event of a dispute between the transmission system owner and the Transmission System Operator over the interpretation, meaning or any other aspect, of the Transfer Scheme, the matter in dispute shall be submitted to the Commission for decision.

(b)
The Commission shall issue directions regarding its decision, as it sees fit, regarding the matter in dispute, and the transmission system owner and the Transmission System Operator shall comply with such directions.

EXPLANATORY NOTE

The Commission can direct ESB plc and EirGrid to modify the Transfer Scheme and they must comply with such directions.  In the event of a dispute between the transmission system owner and the Transmission System Operator concerning the Transfer Scheme, the Commission has the role of dispute settlement.

168 Head
Functions of the ComMission in relation to modification and amendment of Transfer Scheme

Provide that 

(1) A modification or amendment to a transfer scheme shall not take effect unless it is approved by the Commission.

 (2) If, in relation to a modification or amendment to a transfer scheme - 

(a) ESB plc and EirGrid fails, before the date specified in the Commission’s direction under Head [Modification or Amendment to a Transfer Scheme], to submit the modification or amendment of the scheme for the approval of the Commission; or

(b) the Commission decides not to approve the modification or amendment to the scheme that has been submitted to the Commission by ESB plc and EirGrid,

the Commission may make the modification or amendment to the scheme.

(3) It shall be the duty of ESB plc and EirGrid to provide the Commission with all such information and other assistance as the Commission may require for the purposes of, or in connection with the exercise, in relation to a transfer scheme, of any power conferred on the Commission by subsections (1) or (2).

(4) A scheme modified or amended under Head [Modification or Amendment of Transfer Schemes] or this Section shall be laid before each House of the Oireachtas as soon as may be after it is made and, if a resolution annulling the scheme is passed by either such House within the next subsequent 21 days on which that House has sat after the scheme is laid before it, the scheme shall be annulled accordingly but without prejudice to the validity of anything previously done thereunder.

EXPLANATORY NOTE

This section deals with the functions of the Commission in relation to the modification or amendment of the transfer scheme.

Miscellaneous Provisions

169 Head

Application of certain provisions of Tax Acts

NOTE: It is intended to include a  provision that the transfer of assets between ESB plc and EirGrid shall not be liable to stamp duty or to any other tax.

Provide that

EXPLANATORY NOTE

170 Head

REPEALs

Provide that 

The Acts referred to in Schedule 4 (Enactment of Repeals) are hereby repealed to the extent stated in that Schedule.

EXPLANATORY NOTE

This section provides for the repeal of legislation as set out in the relevant schedule.

171 Head

continuance of orders.

Provide that

The Orders referred to in Schedule 5 (Retention of Orders) are hereby continued to the extent stated in that Schedule.

EXPLANATORY NOTE

This section provides for the continuance of orders made before the enactment of this Act, as set out in the relevant schedule.

173 Head

Dissolution of the Electricity Supply Board

Provide that

On the vesting day, the Electricity Supply Board shall become and be dissolved.

EXPLANATORY NOTE

This section is self-explanatory.

Emergency Power of Minister

173 HEAD

Emergency Powers of Minister

Provide that

(1) In the event of a sudden crisis in the energy market and where the physical safety or security of persons, apparatus or installations or system integrity is threatened, the Minister, with the consent of both Houses of the Oireachtas, may by order direct any person or persons licensed under Head, granted an exemption under Head or licensed under Head or the Commission, to take whatever necessary safeguard measures he or she considers expedient.

(2) In making an order under this section, the Minister shall ensure that the measures taken –

(a) cause the least possible disturbance in the functioning of the energy market within and without of the State and 

(b) are not wider in scope than is strictly necessary to remedy the sudden difficulties that have arisen.

3) As soon as may be, the Minister shall notify the measures in an order made under this Head to the European Commission and to the Member States of the European Union.

EXPLANATORY NOTE

This Head affords the Minister very wide power, with the consent of both Houses of the Oireachtas, to issue directions in an order to licence holders and the Commission in order to take safeguard measures in a sudden crisis.

SCHEDULE 1   The commission for Electricity Regulation

1.  The Commission shall consist of at least one but not more than three members, each of whom shall be appointed by the Minister on such terms and conditions of appointment, including remuneration, as the Minister may fix, with the consent of the Minister for Finance, to hold office in a full-time capacity for a period of not less than 3 and not more than 7 years.

2.  Where there are three members of the Commission, the Minister shall appoint one of them to be chairperson of the Commission on such terms and conditions of appointment, including remuneration, as the Minister may fix, with the consent of the Minister for Finance, to hold office in a full-time capacity for a period of not less than 3 and not more than 5 years.

3.  A member of the Commission including the chairperson whose term of office expires by effluxion of time shall be eligible for re-appointment to serve a second term.

4.  A member of the Commission shall not be entitled to serve more than two terms of office.

5.  A member of the Commission may -

(a)
at any time resign his or her office by letter addressed to the Minister and the resignation shall take effect from the date of receipt of the letter, and

(b)
be removed from office by the Minister if, in his or her opinion, the member has become incapable through ill-health of effectively performing his or her duties or for stated misbehaviour and the Minister shall cause to be laid before each House of the Oireachtas a statement of the reasons for such removal.

6.  The Commission may act notwithstanding a vacancy or vacancies in its membership.

7.  A member of the Commission shall not hold any other office or employment in respect of which emoluments are payable.

8.  A member of the Commission shall not, for a period of twelve months following his or her resignation, removal or retirement from the office of Commission, hold any office or employment or act as a consultant where he or she may be liable to use or disclose information acquired by him or her in the exercise of the functions of the Commission.

9. Subject to this Act, the Commission shall be independent in the performance of its functions.

10.  The Commission may, subject to the consent of the Minister and the Minister for Finance, appoint such and so many persons to be members of its staff as it considers necessary to assist it in the performance of its functions on such terms and conditions including terms and conditions as to remuneration and grading as may be agreed.

11.  The Commission may perform such of its functions as it may deem proper through or by any officer of the Commission.

12.  The Commission shall designate a member of its staff as deputy member of the Commission who shall assume and carry out with the authority of the Commission all of the functions of the Commission in the absence of the members or when the membership of the Commission is vacant.

13.  The Minister may make available to the Commission, on a request being made by the Commission, such staff, premises, equipment, services and other resources as the Minister may determine from time to time in consultation with the Minister for Finance.

14.  Members of the staff of the Minister whose services are afforded to the Commission by secondment shall remain civil servants of the Minister and in any particular case a period of assignment on secondment to the Commission shall not exceed two years.

15.  The Commission shall pay to the Minister such sum or sums as the Minister may specify to be the expenses incurred by the Minister in establishing the office of Commission and in making available to the Commission such staff, premises, equipment, services and other resources under this subsection.

16.  For the purpose of meeting expenses properly incurred by the Commission in the discharge of its functions under this Act, the Commission may make an order (in this Act referred to as a levy order) imposing a levy to be paid each year on such classes of electricity undertakings as may be specified by the Commission in the order.

17.  Whenever a levy order is made under subsection16 there shall be paid to the Commission by an electricity undertaking which belongs to a class of electricity undertaking specified in the order such amount as shall be appropriate having regard to the terms of the levy order.

18.  A levy order made under subsection16 may be amended or revoked by the Commission by order.

19.  An amendment to a levy order made under subsection16 which provides for an increase in the levy may only take effect in the year after the year in which the amendment is made.

20.  Any excess of the revenue of the Commission over its expenditure in any year shall be applied by the Commission to meet its expenses.

21.  The Minister may from time to time, with the consent of the Minister for Finance, advance to the Commission out of moneys provided by the Oireachtas such sums as the Minister may determine for the purposes of expenditure by the Commission in the performance of its functions.

22.  The sums to be advanced under subsection21 shall be expended solely for the purpose and exercise of the functions conferred on the Commission by this Act.

23.  The Commission shall pay to the Minister on every sum advanced to the Commission under this Act interest from the date of the advance of such sum until the same is repaid at such rate and in such manner as shall be appointed by the Minister at the time of the advance and at such rate as may be determined from time to time and such rate of interest shall not at any time exceed that fixed by an order under section 20 of the Courts Act, 1981.

24.  The Commission may, for the purpose of the performance of its functions, borrow money, but shall not do so without the consent of the Minister and the Minister for Finance.

25.  The Commission shall -

(a)
keep in such form as may be approved by the Minister, with the concurrence of the Minister for Finance, all proper and usual accounts of all moneys received or expended by it including an income and expenditure account and balance sheet,

(b)
submit accounts kept under paragraph(a) in respect of each year to the Comptroller and Auditor General for audit and those accounts when so audited, shall, together with the report of the Comptroller and Auditor General thereon, be presented within 6 months of the end of the financial year, to the Minister, who shall cause copies of the accounts and report to be laid before each House of the Oireachtas, and

(c)
within 6 months of the end of the financial year make a report to the Minister in relation to the performance of its functions in the previous year and its proposed work programme for the following year and the Minister shall cause copies of the report to be laid before each House of the Oireachtas as soon as practicable.

26.  From time to time, and whenever so requested, the Commission shall report on the performance of its functions to a Joint Committee of the Oireachtas.

27.  The Commission may from time to time engage such consultants or advisers as it may consider necessary to assist it in the discharge of its functions and any fees due to a consultant or adviser engaged under this subsection shall form part of the expenses of the Commission.

28.  No action or other proceedings shall lie or be maintainable (except in the case of wilful neglect or default) against any member of the Commission arising from a failure to perform or to comply with any of the functions conferred on the Commission by this Act.

29.  Where the Commission is satisfied that any member of the staff of the Commission or authorised person appointed by the Commission has discharged his or her duties in a bona fide manner, the Commission shall indemnify the member of staff or authorised person against all actions or claims howsoever arising in respect of the discharge by him or her of his or her duties.

30.  
(a)
The Minister may, with the consent of the Minister for Finance, make a scheme or schemes in respect of a member of the Commission ceasing to hold office or for the making of contributions to a pension scheme approved of by the Minister with the consent of the Minister for Finance which has been entered into by a member of the Commission.

(b)
The Minister may, with the consent of the Minister for Finance, make a scheme amending or revoking a scheme under this subsection, including a scheme under this paragraph.

(c)
If any dispute arises as to the claim of a member of the Commission to, or the amount of, any pension, gratuity or other allowance payable in pursuance of a scheme under this paragraph, such dispute shall be submitted to the Minister who shall refer it to the Minister for Finance whose decision shall be final.

(d)
A scheme under this paragraphshall be carried out by the Minister in accordance with its terms.

(e)
No pension, gratuity or other allowance shall be granted by the Minister to or in respect of any person referred to in paragraph(a) ceasing to hold office otherwise than in accordance with a scheme under this paragraph or as otherwise may be approved of by the Minister with the consent of the Minister for Finance.

31.  The Commission may prepare and submit to the Minister a scheme or schemes or may make such other arrangements with the approval consent of the Minister given with the consent of the Minister for Finance, for the granting of superannuation benefits to or in respect of such members of staff of the Commission, including a member appointed as a deputy member of the Commission in accordance with subsection12, as he or she may think fit.

32.  Every scheme made under subsection30 or 31 shall fix the time and conditions of retirement for all persons to or in respect of whom superannuation benefits are payable under the scheme, and different times and conditions may be fixed in respect of different classes of persons.

33.  Every scheme made under subsection30 or 31 may with the consent of the Minister for Finance be amended or revoked by a subsequent scheme prepared, submitted and approved under subsection30 or 31 as the case may be.

34.  A scheme made under subsection30 or 31 submitted by the Commission to the Minister shall, if approved by the Minister with the consent of the Minister for Finance, be carried out by the Commission in accordance with its terms.

35.  No superannuation benefits shall be granted by the Commission nor shall any other arrangements be entered into by the Commission for the provision of such a benefit to or in respect of a member of the staff of the Commission otherwise than in accordance with a scheme under subsection31 or otherwise as may be approved of by the Minister with the consent of the Minister for Finance.

36.  If any dispute arises as to the claim of any person to, or the amount of any superannuation benefit payable in pursuance of a scheme or schemes under subsection30 or 31, such dispute shall be submitted to the Minister who shall refer it to the Minister for Finance, for determination by him.

37.  As soon as may be the Commission shall establish a fund administered by trustees who shall be appointed by the Commission from which superannuation benefits payable in respect of a member of the staff of the Commission ceasing to hold office, under a scheme under subsection30 or 31 shall be paid.

38.  A scheme under subsection30 or 31 shall be laid before each House of the Oireachtas as soon as may be after it is made and, if a resolution annulling the scheme is passed by either such House within the next 21 days on which that House has sat after the scheme is laid before it, the scheme shall be annulled accordingly, but without prejudice to the validity of anything previously done thereunder.

39.  Where a member of the Commission is -

(a)
nominated as a member of Seanad Éireann, or

(b)
elected as a member of either House of the Oireachtas or to the European Parliament, or

(c)
regarded pursuant to Part XIII of the Second Schedule to the European Parliament Elections Act, 1997tc "European Parliament Elections Act, 1997***1997, No.   2"\l 9\f A, as having been elected to the European Parliament to fill a vacancy

the member shall thereupon cease to be a member of the Commission.

40.  Where a person employed by the Commission -

(a)
is nominated as a member of Seanad Éireann, or

(b)
is elected as a member of either House of the Oireachtas or to the European Parliament, or

(c)
regarded pursuant to Part XIII of the Second Schedule to the European Parliament Elections Act, 1997, as having been elected to the European Parliament to fill a vacancy

he shall thereupon stand seconded from his or her employment by the Commission and shall not be paid by, or be entitled to receive from, the Commission remuneration or allowances in respect of the period commencing on such nomination or election, or when he or she is so regarded as having been elected, as the case may be, and ending when he or she ceases to be a member of either such House or such Parliament.

41.  A person who is, for the time being, entitled under the Standing Orders of either House of the Oireachtas to sit therein or who is a member of the European Parliament shall, while he or she is so entitled or is such a member, be disqualified from becoming a member of, or a member of the staff of the Commission. 

42.  Without prejudice to the generality of subsection40 that subsectionshall be construed as prohibiting, among other things the reckoning of a period mentioned in that subsectionas service with the Commission for the purposes of any superannuation benefits.

43.  In this Schedule -

“expenses” means outgoings of the Commission to include the remuneration of the Commission and its staff, any expenditure incurred by the Commission or its staff in consequence of the carrying out of the functions of the Commission, payments to the Minister under this Act and repayment of any advance or interest or any advance made by the Minister under this Act;

“superannuation benefits” means pensions, gratuities and other allowances payable on resignation, retirement or death.

SCHEDULE  2   Hydro and Fisheries

1. 
For avoidance of doubt the transfer of property referred to in Head XX shall include the Hydro-Generation Schemes, hereafter referred to as "existing schemes", as set out in the Table hereunder. 


























2.
For the purpose of operating and maintaining an existing scheme, it shall be lawful for the Company to do such of the following things as are expressly or by implication necessary for such operation and maintenance:

(a)
impound,  hold up,  divert, take and use the waters of the river to which such existing scheme relates and the waters of any river or stream tributary to,  and any lake,  pond or canal on or connected with the said river to which such existing scheme relates;

(b)
embank, dam, dredge, deepen,  widen,  straighten, divert and otherwise alter the river to which such existing scheme relates or any river or stream tributary to that river;

(c)
embank,  dam, dredge, alter the level of and otherwise affect any lake,  pond or other water in or connected (directly or indirectly)  with the river to which such existing scheme relates;

(d)
remove, alter, repair or reconstruct any sluice,  weir,  dam,  embankment, quay, harbour, landing place, boathouse or other similar work in the river to which such existing scheme relates or in any river or stream tributary to that river or any lake connected therewith;

(e)
construct and maintain  sluices,  weirs,  dams, embankments, reservoirs, aqueducts and other similar works (including passages for the ascent and descent of fish);

(f)
subject to the provisions of subsection 4B close,  divert, remove, submerge or otherwise interfere with any public or private street,  road,  way or bridge;

(g)
enter on any lands or premises for the purpose of doing thereon or on any other lands or premises all or any of the things which the Company is by this Schedule authorised  to do or making thereon or any other lands or premises any inquiry investigation or examination preliminary or incidental to the doing of any such thing;

(h)
do any act or thing which may be necessary for or incidental to the doing of anything which the Company by this Schedule is authorised to do.

3.
For the purpose of operating and maintaining an existing scheme, or doing anything which the Company is authorised to do by Subsection 2 for the purpose of so operating and maintaining such existing schemes, the Company may do all or any of the following things that is to say:

(a) acquire any land either permanently or temporarily and either by agreement or compulsorily;

(b) acquire (either permanently or temporarily and either by agreement or compulsorily) any easement, wayleave, fishery, fishing right, water right or other right whatsoever over or in respect of any land or water;

(c) terminate, restrict or otherwise interfere with (either permanently or temporarily and either by agreement or compulsorily) any easement, wayleave, fishery, fishing right, water right or other right whatsoever over or in respect of any land or water;

(d) divert, close, remove, submerge or otherwise interfere with (either permanently or temporarily and either by agreement or compulsorily) any private road, way, or bridge or any canal or other artificial water-way or any artificial watercourse;

(e) interfere with any land either permanently or temporarily and either by agreement or compulsorily.

4.
(1) In respect of any activity authorised by Subsection 3, before conveyance or ascertainment of price, the Company may, subject to the subsequent provisions of this subsection, do any of the following things, that is to say:

(a) enter on and take possession of any land or exercise any right which the Company is authorised by this section to acquire for the purpose of operating or maintaining an existing scheme;

(b) terminate, restrict or otherwise interfere with any easement or other property or right which the Company is authorised by this section to terminate, restrict or otherwise interfere with for the purpose of operating or maintaining an existing scheme;

(c) divert, close, remove, submerge or otherwise interfere with any private road-way, or bridge or any canal or other artificial water-way or any artificial watercourse which the Company is authorised by this section to divert, close, remove, submerge or otherwise interfere with for the purpose of operating or maintaining an existing scheme;

(2) Whenever the Company exercises any of the powers conferred on it by Sub-para. 4(1), the Company shall be liable to pay to the occupier of the land or the owner of the easement, right or other property entered upon, exercised or interfered with by the exercise of such power, interest on the amount of the price or the compensation payable under this section to such occupier or owner at such rate as shall be determined from time to time for the purposes of this Schedule by the Minister for Finance, from the day of such entry, exercise or interference until payment of such price or compensation.

(3) Except in the case of an emergency where injury to persons or property has occurred or, in the opinion of the Company, is reasonably likely to occur in the absence of immediate action, the Company shall not:

(a) enter on or take possession of any land under this subsection without giving to the occupier of such land at least one month's or, in the case of an occupied dwellinghouse, three month's previous notice in writing of it's intention so to do, or

(b) exercise any easement or other right or interfere with any right or property under this subsection without giving to the owner of such easement, right or property at least one month's previous notice in writing of their intention so to do.

(4) A notice under Sub-para. 4(3) may be served on any person by sending such notice by prepaid post in an envelope addressed to such person at his usual or last known address and shall be deemed to have been served on such person at the time at which such envelope would have been delivered in the ordinary course of post.

(5) Where, for any reason, the envelope mentioned in Sub-para. 4(4) cannot be addressed in the manner provided in that subsection, such envelope may be addressed to the person for whom it is intended in either or both of the following ways, that is to say:

(a) by the description "the owner" or "the occupier" (as the case may be) without stating his name;

(b) at the land or the situation of the property to which the notice contained in such envelope relates.

4A.
Whenever the company acquires permanently under this Schedule any land which is subject, either alone or in conjunction with other land, to a land purchase annuity, payment in lieu of rent or other annual sum (not being merely rent under a contract of tenancy) payable to the Irish Land Commission or to the Commissioners of Public Works in Ireland, the Company shall as from the date on which the Company enters on and takes possession of the land so acquired -

(a) become and be liable for payment to the Irish Land Commission or the said Commissioners (as the case may be) of such annual sum, or such por​tion thereof as shall be apportioned by the Irish Land Commission or the said Commissioners (as the case may be) on such land, as if such land had been transferred to the Company by the owner thereof on that date, and

(b) be entitled, if the Company so thinks fit, to redeem such annual sum or such portion thereof as aforesaid, and

(iii) be obliged, if required by the Irish Land Commission or the said Commissioners (as the case may be) so to do, to redeem such annual sum or such portion thereof as aforesaid.

4B.
(1) Where the Company is empowered under this Schedule to close, divert, submerge, remove, or otherwise interfere with a public road or bridge for the purpose of the operation or maintenance of an existing scheme, the following provisions shall have effect, that is to say - 

(a) where the operation or maintenance of such existing schemes involves the closing of such road or bridge to traffic, the Company (unless relieved therefrom under the next following paragraph of this subsection,) shall either, as they shall think proper, construct and (while such road or bridge is so closed to traffic) maintain a temporary road or bridge sufficient to carry traffic of such quantity and character as normally uses the said closed road or bridge, or prescribe, with the consent of the Minister for the Environment, an alternative route to be used while such road or bridge is so closed to traffic;

(b) the Company (unless relieved therefrom under the next following paragraph of this subsection,) shall, at or before the completion of the execution of such works, do whichever of the following things they shall think proper, that is to say:-

(i) restore the said closed road or bridge, or

(ii) after consultation with the Minister for the Environment, construct a new permanent road or bridge sufficient to carry the like amount (in quantity and character) of traffic as the said closed road or bridge was, before its closure, able to carry and not substantially less convenient in gradient and curve than the said closed road or bridge, or

(iii) with the consent of the Minister for the Environment, so improve (by reconstruction, strengthening, widening, or otherwise) an existing alternative road or bridge that it will be sufficient to carry the traffic which will be likely to use it and will not substantially less convenient than the said closed road or bridge;

(c) where the company constructs a permanent road and such road is, in the opinion of the Minister for the Environment, substantially an improvement of a pre-existing road, such local authority or local authorities as the said Minister shall direct shall bear and pay to the Company such portion of the cost of the construction of such road and (in the case of two or more such authorities) in such proportions as the said Minister shall direct;

(d) where the construction of a new road by the company involves the construction of an embankment or similar work or of a bridge and the Minister for the Environment is of the opinion that portion of the cost of the maintenance of such work or bridge (other than the road surface) should be borne by the Company, the Company shall bear and pay such portion of the said cost of maintenance as the said Minister shall direct;

(e) where the Company constructs a permanent new bridge and such bridge confers substantially greater advantages on the public of any county or urban district than the original bridge, whether by affording it an improved means of communication or otherwise, the Company shall certify the cost of such new bridge and the Minister for the Environment shall certify what part of such cost, in his opinion, ought reasonably to be borne by the council of such county or urban district, and thereupon a sum equal to the part so certified of such cost shall be raised by such council as part of the expenses of road maintenance and shall be paid by such council to the company;

(f) if any doubt, dispute or question shall arise as to whether the company, in the construction or maintenance of any temporary road or bridge or the construction of any permanent road or bridge or the restoration of an existing road or bridge or the improvement of an existing road or bridge (as the case may be) pursuant to this section have complied with the relevant provisions of this paragraph, or as to whether a permanent new bridge constructed by the Company confers substantially greater advantages on the public of any county or urban district than the original bridge, such doubt, dispute, or question shall be decided by the Minister for the Environment whose decision shall be final and conclusive.

(2) Where the Company is empowered by this Schedule to close, submerge, or remove permanently a public road or bridge for the purpose of the operation or maintenance of any existing scheme and the Minister, after consultation with the Minister for the Environment, is satisfied that, having regard to all the circumstances of the case, a new road or bridge (as the case may be) in lieu of the road or bridge so closed, submerged or removed is not required, the Minister may by order declare that the foregoing subsection shall not apply or have effect in relation to such road or bridge (as the case may be), and upon such order being made the foregoing subsection shall not apply or have effect in relation to such road or bridge (as the case may be) and the Company shall be relieved from all obligations in relation to such road or bridge (as the case may be) which, but for such order, would be imposed on them by the said foregoing subsection.

(3) The Company may agree with the appropriate local authority for the doing by such local authority of anything which the Company is required or authorised by Subsection (1) of this subsection to do and may further agree to make to such local authority payment for or towards the cost of the doing of such thing by such local authority.

(4) When the company has completed in pursuance of this subsection the restoration of a closed road or bridge or the construction of a new permanent road or bridge or the improvement of an existing alternative road or bridge, the Company shall hand over to the appropriate local authority and such local authority shall accept the road or bridge so restored, constructed, or improved (as the case may be), and thereupon the Company shall be permanently relieved (save as is otherwise expressly provided by this subsection) from all liability or responsibility for the maintenance of such road or bridge (as the case may be).

5. 
In the operation or maintenance of existing schemes it shall not be obligatory on the Company or any contractor employed by the Company to comply with the Fisheries Acts, from time to time in force, but the Company shall take and make, or in the case of works executed by a contract, procure that the contractor shall take and make such precautions and provisions as the Minister for the Marine may consider adequate for the protection of and avoidance of injury to fisheries during or in consequence of the operation or maintenance such existing schemes, provided that the said Minister shall, in consultation with the Company, satisfy himself that taking such precautions and making such provisions will not cause substantial detriment or hindrance to the operation or maintenance of such existing schemes or substantial increase in the cost of operating or maintaining such existing schemes.

6.
(1) The Minister for the Marine if he so thinks fit on the application of the Company, may by order prohibit, during such period as he shall consider to be necessary for the purpose of the operation or maintenance (as the case may be) of existing schemes, navigation in or upon a river or any particular part of a river, to which such existing scheme relates.


(2) An order mentioned in Sub-para. 6(1) may be made by the Minister for the Marine notwithstanding any enactment declaring a river to which such order relates to be a public navigable river.


(3) Every order made by the Minister for the Marine under this subsection shall be expressed and shall operate to prohibit the passage of any person with any boat, barge, lighter, or other vessel in or upon a river or the particular part of a river to which such order relates during the period specified in that behalf in such order.


(4) Every person who contravenes any provision of an order made by the Minster for the Marine under this subsection shall be guilty of an offence and shall be liable on summary prosecution thereof to a fine not exceeding €???.

7. 
For avoidance of doubt the transfer of property referred to in Head 140 and Head 141 (Transitional Provisions) shall include the Fisheries and Fishing Rights, hereafter referred to as "existing fisheries" as set out in the Table hereunder. 













[* to be completed]

8.
(1) The Company shall preserve existing fisheries and for that purpose it shall be lawful for the Company to manage and conduct such existing fisheries and to do all such things, carry out all such transactions and fulfil all such functions as shall be necessary or proper for or incidental or ancillary to such preservation, management or conduct.


(2) Without prejudice to the generality of the powers conferred on the Company by Sub-para. 8(1), the Company shall, for the purpose of preserving, managing and conducting existing fisheries in pursuance of that subsection, have and may exercise the following powers, that is to say:

(a) the like powers in relation to the acquisition of land and rights over or in respect of land or water, the like powers of interference with land and rights over or in respect of land or water and the like powers in relation to private roads, ways, and bridges, and artificial water-ways and water-courses as are conferred on it in Sub-para. 4 for the purpose of operating or maintaining an existing scheme, and

(b) the like power of closing, diverting, removing, sub-merging, or otherwise interfering with public roads or bridges as are conferred on it in Sub-para. 4 for the purpose of operating or maintaining an existing scheme, and

(c) power, with the consent of the Minister for the Marine, to demise by lease or let by way of licence the whole or any part of any such existing fishery to such persons, for such period, at such rent and on such terms and conditions as the Company shall, with the consent of the Minister aforesaid, think proper.

9.
(1) Every person who proves to the satisfaction of the Minister for the Marine :

(a) that he was engaged by way of trade or otherwise for profit in                         fishing in the waters of any river or was employed for reward by any                         person for such fishing or was both so engaged and so employed, and

(b) that he has suffered loss of profits or loss of earnings by reason of any interference by the Company under this Act with the waters of such river or any fishery therein or fishing right thereover,

shall (subject to the subsequent provision of this section) be entitled to be paid by the Company compensation in respect of his said loss of profits or earnings or profits and earnings, as the case may be.


(2) The compensation payable under this section to a person for loss of earnings (which word includes, in this and the two next following subsections, the profits aforesaid) derived from fishing in the waters of a river shall be as follows, that is to say, for every complete open fishing season not exceeding thirteen at the most before the interference aforesaid during which the person was engaged or employed or both engaged and employed as aforesaid in fishing in the waters of that river-

(a) in case he shall have suffered total loss of the earnings aforesaid, a sum equal to four times the average weekly earnings derived by him from fishing in the waters of that river during the complete open fishing season next before the interference aforesaid,

(b) in case he shall have suffered partial loss of the earnings aforesaid, a sum which bears the same proportion to the sum which he would have received if he had suffered total loss of the earnings aforesaid, and

(c) in case, in any season after the making of a claim by the person for compensation for partial loss of the earnings derived by him from fishing in the waters of that river (being, in case he has made more than one such claim, the latest such claim) he suffers loss of the earnings aforesaid which is greater by any amount than the loss to which the claim aforesaid related, a sum which bears the same proportion to the sum which he would have received if he had suffered total loss of the earnings aforesaid as the amount aforesaid bears to the total earnings aforesaid.

(2A) The payment to a person of compensation under this section for total loss of the earnings derived by him from fishing in the waters of a river shall extinguish all claims of the person then existing or thereafter arising for compensation under this section for any loss of the earnings derived by him from fishing in the waters of that river and the payment to a person of compensation under this section in respect of partial loss of the earnings derived by him from fishing in the waters of a river shall extinguish all claims of the person then existing or thereafter arising for compensation under this section for such partial loss of the earnings derived by him from fishing in the waters of that river.

(2B) The total amount of compensation under this section paid to a person for partial loss of earnings derived from fishing in the waters of any one river shall not exceed the amount of compensation under this section to which the person would have been entitled if he had suffered total loss of earnings derived from fishing in the waters of that river.


(3) A person shall not be entitled to any compensation under this section where it is shown to the satisfaction of the Minister for the Marine that, by reason of an undertaking by the Company to continue the employment of such person or for any other reason, such person will suffer no loss or diminution of earnings or employment in consequence of the interference by the Company.


(4) The right to and the amount (if any) of compensation under this section shall be determined under and in accordance with the acquisition of Land (Assessment of Compensation) Act, 1919, as if such compensation were the price of land compulsorily acquired.

10.
With regard to existing fisheries vested in the Company. the Minister for the Marine may by order, if he so thinks proper, do the following things, that is to say:

(a) prescribe the maximum number of licences for fishing with drift nets in the tidal waters (within the meaning of the Fisheries Acts from time to time in force) of the river in which such existing fishery is situate which may be issued in any year in which the open season for such fishing begins after the date of such order;

(b) Prescribe the maximum number of licences for fishing with draft nets or seines in the said tidal waters which may be issued in any year in which the open season for such fishing begins after the date of such order;

(c) make regulations in relation to the issue of such licences as are mentioned in either of the foregoing paragraphs of this subsection with a view to securing to persons who held such drift net licences or draft net or seine licences (as the case may be)  in the year before the date of such order a preferential right to purchase such drift net licences or draft net or seine licences (as the case may be) before the commencement of any open season for fishing under such licences in respect of which the number of those licences is limited by such order.

(2) Whenever the Minister for the Marine makes under this subsection an order prescribing the maximum number of licences of any particular kind which may be issued in respect of the tidal waters of any particular river in any particular open season, the number of such licences issued in respect of such tidal waters in any such season shall not exceed the maximum number so prescribed.

(3) Nothing in this subsection shall be construed as in any way affecting the powers of the Minister for the Marine to make orders or bye-laws under the Fisheries Acts from time to time in force.

(4) Where a person is convicted of an offence under the Fisheries Acts from time to time in force, or this section, such person shall not be entitled to any preferential right to obtain a licence under this subsection.

11.
(1) The Company may, with the consent of the Minister for the Marine and notwithstanding anything contained in the Fishery Acts from time to time in force, construct in such river in which existing fisheries are situate a fishing weir for the purpose of such existing fishery and may thereafter maintain the fishing weir so constructed.

(2) Whenever the Company acquires under or by virtue of this section a fishing weir, the company may, with the consent of the Minister for the Marine and notwithstanding anything contained in the fishery Acts from time to time in force, do either of the following things, that is to say:

(a) maintain such fishing weir and, for the purposes of such maintenance, reconstruct or repair such fishing weir, or

(b) construct o the site of such fishing weir or on a different site a new fishing weir in lieu of the fishing weir so acquired and thereafter maintain such new fishing weir.

12.
(1) The Minister for the Marine, if he so thinks fit on the application of the Company, may by order prohibit the issue of licences under the Fisheries Acts from time to time in force, for fishing with a snap net in the tidal waters (within the meaning of those Acts) of any river in which such existing fisheries may be situate.

(2) Whenever the Minister for the Marine has made an order under this subsection, no licence shall be issued under the Fisheries Acts from time to time in force, in contravention of such an order.

13.
(1)  The amount of the price or compensation to be paid by the Company for any land acquired (whether permanently or temporarily) by the Company under this section to the several persons entitled thereto or having estates or interests therein, or for or in respect of any easement, way-leave, fishery, fishing right, water-right or other right acquired (whether permanently or temporarily) by the Company under this section to the owner thereof or to the several persons entitled to or having estates or interests in the land over or in respect of which such right is so acquired shall, in default of agreement, be fixed under and in accordance with the Acquisition of Land (Assessment of Compensation) Act 1919.

(2)  The amount of the compensation to be paid by the Company on account of the termination restriction or other interference (whether permanent or temporary) by the Company under this section of or with any easement, way-leave, fishery, fishing right, water-right or other right over or in respect of any land or water or the diversion, closing, submergence removal, or other interference (whether permanent or temporary) by the Company under this Act of or with any private road, way, or bridge, or any canal, or other artificial water-way or any artificial water-course or the interference (whether permanent or temporary) with any land by the Company under this section shall, in default of agreement, be fixed under and in accordance with the Acquisition of Land (Assessment of Compensation) act 1919, in like manner as if such compensation were the price of land compulsorily acquired.

(3)  Where any price or compensation is being assessed in pursuance of this section in respect of any property, corporeal or incorporeal, which is occupied, used, or enjoyed with or forms part of any other property, regard shall be had to any benefit in the nature of drainage or improvement of water supply which may reasonably be expected to accrue to such other property by reason of any works executed or in the course of execution or about to be executed by the Company under this section.

(4)  Section 69 to 83 of the Lands Clauses Consolidation Act 1845 (as adapted or amended by or under any subsequent Act) shall apply to any price of compensation payable by the Company under this subsection and to the conveyance to the Company of property, corporeal or incorporeal acquired by the Company under this section, and for the purpose of such application the Company shall be deemed to be the promoters of the undertaking.

(5)  No action shall lie at law or in equity against the Company or any contractor or any officer or servant of the Company or of any contractor for or on account of any act, matter, or thing in respect of which compensation is payable by virtue of this section.

14.
(1)  All claims for the price of or compensation in respect of any land, easement, right, or other property (whether corporeal or incorporeal) acquired or interfered with by the Company under this Act shall be made within one year after such land, easement, right, or property is first entered on, exercised, or interfered with by the Company under this section.


(2)  The foregoing subsection of this section shall not apply or have effect in relation to claims for compensation in respect of an interference with a fishery or fishing right, and in lieu thereof every such claim shall be made under the next following section and the provisions of that section shall apply and have effect in relation to such claims.

15.
(1)  Subject and without prejudice to the power of acquiring fisheries and fishing rights given to the Company under this section, the Company shall be liable to pay compensation (in this Act referred to as compensation for injury to a fishery) to every person who suffers loss or damage by reason of an injury to a fishery or fishing right owned by him where such injury is caused by the operation or maintenance generally of existing schemes by the Company or by any particular mode or course of or negligence in the operation or maintenance of such existing schemes.


(2)  Every application for compensation under this section shall be made in writing to the Company within ten years after the injury, in respect of which such compensation is claimed, is alleged to have happened or begun.


(3)  No compensation shall be payable under this section-



(a)  in respect of an injury to a fishery or fishing right which is acquired 
      by the Company under this section, or



(b)  in respect of an injury in relation to which no application for such 



      compensation is duly made within the time limited in that behalf by 
      the next preceding sub-section of this section.


(4)  The right to and the amount (if any) of compensation under this section shall be determined under and in accordance with the Acquisition of Land (Assessment of Compensation) Act, 1919, in like manner as if such compensation were the price of land compulsorily acquired.


(5)  No action shall lie at law or in equity against the Company or any contractor or any officer or servant of the Company or of any contractor for or on account of any injury in respect of which either compensation is payable under this section or compensation is expressly declared by this section not to be payable under this section.

16.
(1)  Where a person is entitled, actually or prospectively, to compensation in respect of anything lawfully done or intended to be done by the Company under this section, the Company may execute for the benefit of such person such works as the Company shall think proper and such person shall agree to accept in satisfaction or partial satisfaction of his claim for such compensation.


(2)  the Company may attach to the execution of any works under this section such terms and conditions (including terms as to the ownership, possession, and control of such works) as shall be agreed upon by the Company and the person for whose benefit the works are so executed.

17.
It shall be lawful for the Company to control and from time to time alter or otherwise affect, in such manner as the Company shall think necessary for  or incidental to the operation or maintenance of existing schemes, the level of any lake. pond, or other water on or connected (directly or indirectly) with the river in or on which such existing scheme is situate.

18.
(1)  It shall not be lawful for any person, save with the permission in writing of the Minister for the Environment and the permission in writing of the company and in accordance with the conditions as to time, place, and manner stated in such permission to deposit, discharges or allow to escape, directly or indirectly, from any land, premises, or place or any vessel in or into any river in which or on the banks of which an existing scheme is operated or maintained by the Company or in or into any river or stream tributary to such river or in or into any lake or pond or any canal or other artificial water-way or any artificial water-course connected with such river any chemical or other substance (whether solid or liquid) of a nature calculated to corrode, erode, entangle, stop, break, or otherwise injure such existing scheme or any part thereof or any works subsidiary thereto or connected therewith.

(2)  Every person who deposits, discharges, or allows to escape, directly or indirectly, in or into any river, stream, lake, pond, canal, artificial water-way, or artificial water-course any substance in contravention of subsection 18(1) and the owner of the land, premises, or place or the master and also the owner of the vessel from which such substance is so deposited, discharged, or allowed to escape shall be guilty of an offence under this section and shall be liable on summary conviction thereof to a fine not exceeding €1,900 together with, in the case of a continuing offence, a fine not exceeding €500 for every day on which the offence is continued.

(3)  It shall be a good defence to a charge of having committed an offence under this section to prove that the deposit, discharge, or allowing to escape which is alleged to constitute the offence took place at a point in the river below the existing scheme of or in or into water communicating with such river only at a point below such existing scheme and that the substance alleged to have been deposited, discharged, or allowed to escape could not, having regard to the direction of flow of the water and the other circumstances, have entered or been carried into the said existing scheme or any part thereof.

(4)  The foregoing provisions of this section shall have effect without prejudice and in addition to and not in substitution for the provisions of the Fisheries Acts, from time to time in force and the provisions of any environment protection legislation from time to time in force.

EXPLANATORY NOTE

The provisions of this Schedule are intended to afford to the new company the powers and duties necessary to allow it to continue the activities relating to hydro-generation and fisheries carried out by the ESB. These powers and duties were originally afforded to the Board in the Electricity Supply (Amendment) Act, 1945, and the provisions of this Schedule are based on the relevant sections of that Act. 

The hydro schemes to which the Schedule refers are set out in Subsection 1.

Subsection 2 sets out a broad range of powers relating to water and are drawn directly from S.6(2) of the Electricity Supply (Amendment) Act, 1945. Subsection 3 affords the company compulsory acquisition powers, (S.7(1) ESA 1945). Subsection 4 enables the company to exercise the powers afforded in the schedule before conveyance or ascertainment of price, subject to notice, and the payment of interest on compensation. (S.8, ESA 1945), while compensation is dealt with in Subsections 13 - 16 (S.26 - 29, ESA 1945). 

Subsection 4A deals with the acquisition of land which bears an annuity to the Land Commission or Commissioners for Public Works. (S.35, ESA 1945).  

Subsection 4B sets out the provisions to which the power to close roads or bridged (para. 2(f)) is subject. It deals with the procedure to be followed in the restoration of roads or bridges. (S. 33, ESA 1945).

Subsection 5 renders the company immune to the provisions of the Fisheries Acts, but obliges it or its contractors to take such measures as may be approved of by the Minister for the Marine to protect and avoid injury to fisheries. (S.11, ESA 1945), while Subsection 6 enables the Minister for the Marine to prohibit navigation on a river in order to facilitate the operation or maintenance of a hydro scheme. (S.12, ESA 1945).

Subsections 7 & 8 deal with the transfer to the company of the fisheries currently owned by ESB, and affords the company the powers necessary to manage and conduct those fisheries. (S.16, ESA 1945).  Subsection 9 deals with the payment of compensation in relation to interference with fisheries. (S.18, ESA 1945).

Subsections 10 & 12 deal with the issue of licences for fishing with nets, while Subsection 11 deals with the construction of fishing weirs. Subsection 17 relates to the alteration of lakes, pond etc. connected to a river with a hydro scheme, (S.34, ESA 1945) while Subsection 18 makes it an offence to discharge matter in to a river on which there is a hydro scheme.(S.42, ESA 1945)

SCHEDULE   3  ACQUISITION ORDERS

1.
Every application by a licence holder for an acquisition order shall be accompanied by--

(a) a draft of the order applied for,

(b) such plan or plans, specifications and other documents as will show clearly the situation and area of the land to which the order sought is to apply, whether in relation to a right over the land or in relation to any other estate or interest in the land, 

(c) a statement of the nature of the estate or interest in such land or the right over land which a licence holder seeks to acquire by virtue of the order, and

(d) a book of reference specifying--

(i) in case a licence holder proposes to acquire a right over land or an interest in such a right, the person for the time being who is entitled to enjoy the right, if that person can by reasonable inquiry by the licence holder be ascertained,

(ii) in case a licence holder proposes to acquire any interest in land, other than a right or interest mentioned in subsubparagraph (i) of this paragraphsubsection, the person who is the owner of the land if that person can be ascertained by such inquiry.

2.
Where an application is made by a licence holder for an acquisition order, the Commission may give such directions as he or she thinks fit as to the form of the plan, specification and book of reference referred to in the application.

3.
(1) Where an application is made by a licence holder to the Commission for an acquisition order, the licence holder shall do the following:

(a) deposit and keep deposited, at the place or each of the places appointed by the Commission in relation to the application for such period (being a period of not less than three weeks) as the Commission shall direct, a copy of the draft order, the plan or plans, specification and the book of reference which accompanied the applica​tion and which comply with any directions given by the Commission under Subsection 2 of this Schedule,

(b) publish in such newspaper or newspapers as the Commission shall direct notice of the making of the application stating the place or places at which the application and the accompanying documents may be inspected pursuant to this Schedule during a period specified in the notice (which period shall be the period so directed) and also stating that representations and objections as regards the proposed acquisition order may be made in writing to the Commission during the said period (which representa​tions and objections are hereby authorised to be made),

(c) not later than two weeks before the expiration of the period so directed, serve a notice in writing containing the parti​culars mentioned in and complying with the requirements of subsection (3) of this Article on any person whose name is specified in the relevant book of reference, other than an owner of land within the deviation limits and whose address, being the address at which he ordinarily resides, can by reasonable inquiry be ascertained by the licence holder and--

(i) in case the licence holder proposes to acquire by virtue of the order a right over land or an interest in such a right, who is for the time being either entitled to enjoy such right or interest or the owner of the land comprising the servient tenement,

(ii) in case a licence holder proposes so to acquire an interest in land other than a right or interest mentioned in paragraph (i) of this subsection, who is the owner of the land,

(d) not later than two weeks before such expiration, send to the Commissioners of Public Works in Ireland, the Commission for Lands, the Commission for Local Government, the Irish Land Com​mission, An Bord Pleanala and any local authority within whose functional area the land to which the application relates or any part of such land is situate, and to such other person (if any) as the Commission may, as regards the application, specify, a copy of the draft acquisition order and any plan and any other document sent to the Commission with the application.

(2) A notice referred to in paragraph (1) (c) of this Subsection shall state 

(a) that an application has been made to the Commission for an acquisition order

(b) that objections and representations may be made in writing to the Commission in relation to the application (which objections and representations are hereby authorised to be made),

(c) the period within which such objections and representations may be so made, and

(d) the place or places at which and the period during which the documents accompanying the application may be inspected pursuant to Subsection 4 of this Schedule,

and the notice shall indicate the situation of the land to which the draft order, if made, would relate and with which the person on whom the notice is served is concerned.

4.
Where an application is made by a licence holder to the Commission for an acquisition order, a person may during the period specified in a notice published pursuant to Subsection 3 (1) (b) of this Schedule inspect at any reasonable hour any document deposited pursuant to Subsection 3 (1) (a) of this Schedule with the application.

5.
(1) There shall be paid to the Commission on every application for an acquisition order such fee (if any) as the Commission, with the consent of the Commission for Finance, may fix.

(2) Fees payable under this Article shall be collected in money and be taken in such manner as the Commission for Finance may from time to time direct, and be paid into or disposed of for the benefit of the Exchequer in accordance with the directions of that Commission, and the Public Offices Fees Act, 1879, shall not apply in  respect of such fees.

6.
A dispute or difference as to the amount of compensation payable by a licence holder under this Act shall not be a ground for objection to the making of an acquisition order.

7.      (1)
(a) Where an application is made by a licence holder to the Commission for an acquisition order and where an objec​tion is received the Commission shall at the request of the objector, or may without such request, direct that an oral hearing be conducted as regards the application unless in the opinion of the Commission the objection is frivolous, vexatious or otherwise of such a nature that the application can properly be considered without such a hearing.

(b) Where the Commission directs an oral hearing to be con​ducted into an application by a licence holder for a com​pulsory acquisition order, the Commission shall appoint a person to conduct such hearing and report to the Commission on the hearing, and a licence holder, and every person by whom an objection or representation to or as regards the applica​tion is made shall be entitled to appear and be heard at the hearing.

(2) Paragraph (1) of this Subsection shall not apply to an application by a licence holder to the Commission for an acquisition order to extinguish a public right of way. (See Head XX[ Compulsory Acquisition], (6)(b))

(3)
(a) The person appointed to conduct a hearing under this Paragraph may summon witnesses to attend at the hearing and require any such witness to produce at the hearing any document in the witness's power or control.

(b) Evidence given before a person appointed to conduct a hearing under this Paragraph shall, if the person so requires, be given on oath (which the person is hereby empowered to administer) and any person who gives false evidence before such person shall be guilty of perjury and be punishable accordingly.

(c) A summons to a witness to attend before a hearing under this Paragraph shall be signed by the person appointed to conduct the hearing.

(d) A witness before a hearing under this Paragraph shall be entitled to the same immunities and privileges as if he were a witness before the High Court.

(e) If any person--

(i) on being duly summoned before a hearing under this Paragraph makes default in attending, or

(ii) being in attendance as a witness at such a hearing refuses to take an oath legally required to be taken by him, or to produce any document in his power or control legally required to be produced by him, or to answer any question to which the person con​ducting the hearing may legally require an answer, or

(iii) does any thing which if the proceedings were pro​ceedings before a court of justice having power to commit for contempt of court, would be contempt of such court,

that person shall be guilty of an offence and be liable on summary conviction to a fine not exceeding €100.

8. 
Where the Commission, having complied with such of the following requirements as are appropriate, namely, the requirements of Head XX (Compulsory Acquisition)  (5) (b) of this Act and the requirements of Subsection 7 of this Schedule, and having considered any report made to him under the said Subsection 7, or in case no such report is made, any representations made or objections not withdrawn, is of the opinion that an application by a licence holder for an acquisition order should be granted either in whole or in part, the Commission shall, subject to any variations or amendments to the application as he thinks proper to make, make an acquisi​tion order as regards the right over land or any other estate or interest in land specified in the application, or in the application as so varied or amended by the Commission, and except in so far as it applies to a public right of way the acquisition order shall be made subject to--

(a) such restrictions (if any) as the Commission thinks proper and specifies in the order, and

(b) such other terms and conditions (if any) as the Commission thinks proper and so specifies.

9.
(1) Where as regards a book of reference an owner of land (including land comprising a servient tenement) or a person entitled to enjoy a right over land who should have been included therein is omitted or the name included in such book as an owner or person so entitled is incorrect, or any land, or right over land, which should have been referred to in such book is omitted or any land referred to in such book is incorrectly described, a licence holder may apply to the Commission in writing to correct or amend the book of reference.

(2) Where an application is made by a licence holder to the Commission under this Subsection, a licence holder shall serve on the owner of the land (or, where appropriate, the land comprising a servient tenement) or the person entitled to enjoy the right over land, to which the application relates a notice stating--

(a) that an application has been made to the Commission under this Paragraph,

(b) the correction or amendment sought by a licence holder,

(c) that the person may within the period of three weeks com​mencing on the day on which the notice is served make in writing representations or an objection to the Commission as regards the application (which representations or objec​tion such person is hereby authorised to make).

(3) Where the Commission, having considered any representations or objection duly made under this Subsection and not withdrawn, is satisfied that the omission, misdescription, or other mistake on foot of which the application is made was due to a mistake or oversight by a licence holder, he may correct or amend the book of reference to which the application relates either in the manner sought by a licence holder or in such other manner as he considers appropriate.

(4) Where the Commission corrects or amends a book of reference under this Subsection, the omission, misdescription or other mistake on foot of which the application under this Subsection was made shall not form a ground on which the validity of the relevant book of reference may be questioned in any legal proceedings.

10.
The following provisions shall have effect in relation to an acquisition order, namely;

(a) the order shall contain such provisions as the Commission thinks necessary or expedient for the purpose of and for giving effect to the order,

(b) without prejudice to the generality of paragraph (a) of this Subsection the order may incorporate all or any of the pro​visions of the Land Clauses Acts, other than Subsections 1, 2, 3 and 6 of the Second Schedule to the Housing of the Working Classes Act, 1890, and for the purpose of this paragraph--

(i) the licence holder shall for the purposes of the Land Clauses Acts be deemed to be the Promoter and the order shall be deemed to be the Special Act, and

(ii) the licence holder shall for the purposes of the Second Schedule to the Housing of the Working Classes Act, 1890, be regarded as being the local authority, the Commission shall be deemed to be the confirming authority and the order shall be deemed to be the confirming Act,

(c) no action shall lie at law or in equity against a licence holder or any contractor or officer or servant of a licence holder for​ or on account of any act, matter or thing in respect of which compensation is payable by virtue of this Act,

(d) the order may provide that where the licence holder acts in con​travention (whether by commission or omission) of any specified provision of the order the licence holder shall be guilty of an offence under the order and shall be liable on summary conviction thereof to such fine (not exceeding €100) as may be specified in the order in respect of the offence and, in the case of a continuing offence, to such further fine (not exceeding €20) as may be specified in the order in respect of the offence for each day during which the offence is continued after conviction thereof,

(e) the order may incorporate any provision (including penal provisions) contained in any enactment relating to electricity undertakers or electricity undertakings with such adaptations and modifications as the Commission thinks proper,

(f) the order may contain provisions authorising the licence holder at any time before conveyance of, or ascertainment of price or compensation for, land or a right over land being acquired by the licence holder under the order to enter and take possession and to use such land or exercise such right in exercise of the powers conferred on a licence holder under this Bill and, in case the order contains such provisions, it shall also contain provisions--

(i) requiring the licence holder, if he so enters and takes posses​sion of the land or exercises such right, to pay interest on the amount of the price or compensation payable under this Act at such rate as shall be de​termined from time to time by the Minister for Finance from the date on which such power was exercised until payment,

(ii) requiring that, if the licence holder has made an uncondi​tional offer in writing of any sum as such compensa​tion to the person to whom the compensation is pay​able under this Act, and the offer is not accepted by such person, and the sum awarded as compensation by the property arbitrator to such person does not exceed the sum so offered, then no interest shall be payable on such compensation in respect of any period after the date of the offer,

(iii) requiring the licence holder, if he so enters and takes possession of the land or so exercises any right over land, to give to the occupier of the land at least one month's or, in the case of an occupied dwelling​house, three months' previous notice in writing of its intention so to enter on or take possession of any land or so to exercise any right,

(iv) authorising the licence holder to serve the notice aforesaid on a person by sending it by prepaid post in an envelope addressed to the person at his usual or last known address and deeming the notice to have been served on the person at the time at which the envelope would be delivered in the ordinary course of post and when the address of the person cannot be ascertained by reasonable inquiry, authorising the licence holder to serve the notice by affixing it in a conspicuous position on or near the land to which it relates and authorising the addressing of the envelope to the person for whom it is intended in case his name cannot be ascertained by reasonable inquiry by addressing it to " the owner" or " the occupier" (as the case may require) without naming him,

(g) the order shall provide that whenever, under the order, the licence holder acquires or enters on and takes possession of any land which is subject, either alone or in conjunction with other land, to a land purchase annuity or a reclamation annuity, payment in lieu of rent or other sum payable periodically (not being merely rent under a contract of tenancy) payable to the Irish Land Commission or to the Commissioners of Public Works in Ireland, the licence holder shall--

(i) as from the date on which it acquires, or enters on and takes possession of the land, whichever date is the earlier, become and be liable for payment to the Irish Land Commission or the said Commissioners (as the case may be) of such periodical sum, or such por​tion thereof as shall be apportioned by the Irish Land Commission or the said Commissioners (as the case may be) on the land, as if the land had been transferred to the licence holder by the owner thereof on that date,

(ii) be entitled, if the licence holder so thinks fit, to redeem the periodical sum or the portion thereof aforesaid, and

(iii) be obliged, if required by the Irish Land Commission or the said Commissioners (as the case may be) so to do, to redeem the periodical sum or the portion thereof aforesaid,

(h) the order may provide that the licence holder may, for the purpose of enabling it to ascertain the ownership of any land, give any person who is the occupier of the land or who, either directly or indirectly, receives rent in respect of the land, a notice in the prescribed form requiring him to state in writing the nature of his own interest therein and the name and address of any other person known to him as having an interest therein, whether as owner in fee simple, mortgagee, lessee or otherwise, and provide that any per​son who, having been required by the licence holder by a notice in writing given in pursuance of this provision to give to them any information, fails to give the information, or gives any information which he knows to be false in a material particular or recklessly gives information which is so false shall be guilty of an offence under this section and shall be liable on summary conviction thereof to a fine not exceeding €25,

(i) the order may provide for the determination by arbitration of any specified questions arising thereunder,

(j) the order may contain such provisions ancillary or incidental to any of the matters aforesaid as the Commission considers necessary and proper.

EXPLANATORY  NOTE

Background

The ESB was established as a statutory corporation under the 1927 Electricity (Supply) Act. Amongst other things, the Act established ESB as a "licensing authority", giving it the power to authorise other electricity undertakings in the State. In fact it transpired that the Board, over a period of time, took over the running of all the electricity undertakings which were in the main operated by local authorities.  It was also given the power to make Compulsory Purchase Orders on its own behalf as well as on behalf of other electricity undertakings.

The new arrangements being formulated under this Bill will vest the licensing of electricity undertakings in the Regulatory Authority and the entry into the market of licence holders other than ESB requires that they be treated equitably with regard to access to Compulsory Purchase Orders. 

While the power to acquire land compulsorily has not been used by the ESB for many years it is regarded as necessary to have such powers available in the event that a licence holder is unable to make an acquisition by agreement with the owner.

In the course of the drafting of this Scheme of Bill, this matter was referred to the Office of the Attorney General who advised that the Gas Act represented a suitable model for Compulsory Acquisition Powers. Consequentially, this Schedule is drawn from the Second Schedule to that Act, with appropriate modification.

Subsection (1) sets out the documents which must accompany an application for an order. This includes a draft of the order, plans or specification which will clearly indicate the land to which the order will apply, a statement of the nature of interest which the licence holder seeks to acquire and a book of reference indicating the owner(s) of the land or interest in question. Subsection (2) enables the Commission to specify the form of these documents.

Subsection (3) deals with the obligations of the licence holder seeking the order. These include the deposit in a specified place of a copy of the documents set out in subsection (1), publication of notices of application, notification of persons referred to in the book of reference and notification of the relevant State Authorities. The form of notification to persons mentioned in the book of reference includes provision for the making of objections and representations to the Commission. Subsection (4) provides for public inspection of the application documents deposited, and Subsection (5) provides for the charging of a fee for the processing of an application for an order. Subsection (6) establishes that a dispute as to the amount of compensation payable will not be grounds for an objection to the making of an order.

Subsection (7) deals with objections and the holding of public hearings. The Commission shall at the request of an objector (unless he considers the objection to be frivolous, vexatious or of such a nature that it could be properly considered without such a hearing  or may on his own behalf, direct that an oral hearing be held into an application. The Minster is empowered to appoint a person to conduct the hearing, and persons objecting or making representations to the Minster regarding the application are entitled to be heard. Subsection (8) establishes that the provisions of subsection (7) do not apply to an application for the extinguishment of a public right of way ( in this situation the Commission is obliged to cause an oral hearing - vide Head 45.5(b) ).

Subsection (10)  deals with the procedure to be followed where an omission is made regarding the book of reference, setting out the procedure to be followed in making the necessary amendment and notifying the person involved.

Subsection (11) describes in some detail the range of provisions which may be included in an order. It establishes a broad remit for the Commission in Sub-para (a), enabling him to include such provisions as he thinks fit for giving effect to the order. Notwithstanding this power, Sub-para (b) provides for the incorporation in the order of the Land Clauses Acts, Sub-para (c) indemnifies the licence holder (including officers, servants or contractors) against any act in respect of which compensation is payable, Sub-para (d) provides that an order may make it an offence for a licence holder to contravene any specified provision of the order, Sub-para (e) provides that an order may incorporate any provision contained in any enactment relating to electricity undertakers/ings, Sub-para (f) provides that the order may contain provisions allowing the licence holder to enter and take possession of land prior to conveyance or ascertainment of compensation, requiring provision for the payment of interest and the notification of the owner of the land in question, Sub-para (g) requires that provision be made dealing with land which carries a liability to the Irish Land commission or the Commissioners for Public Works, Sub-para (h) provides that an order may enable the licence holder to give notice in a prescribed form to persons who may have an interest in the land requiring them to state their interest, and renders it an offence to give false or misleading information on foot of such a notice, Sub-para (i) enables the order to provide for arbitration of any specified questions arising and Sub-para (j) provides that the order may contain any ancillary or incidental provisions that the Commission considers necessary.
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Schedule 6 Public Service Obligations

Categorisation of Accounts

1. For the purposes of Head [PSO] the categories of electricity account are -

(a) Domestic Accounts, meaning electricity accounts held by final customers and which are identified by the Distribution System Operator as liable for distribution use of system charges at the rate for urban domestic customers or the rate for rural domestic customers;

(b) Small Accounts, meaning electricity accounts held by final customers which are not Domestic Accounts or Medium-Large Accounts;

(c) Medium-Large Accounts, meaning electricity accounts held by final customers which, in respect of each such account, the distribution system operator certifies as having a maximum import capacity of not less than 30kVA.

Computation of amount of levy payable by holders of individual electricity accounts

2. The amount of levy to be imposed on each electricity account in respect of a levy   

     period shall be computed –

(a) in the case of a Domestic Account by dividing the amount of the levy attributed to that category of accounts in accordance with section ….of Head [PSO]by the number of electricity accounts certified by the Distribution System Operator as falling within that category;

(b) in the case of a Small Account by dividing the amount of the levy attributed to that category of accounts in accordance with section…..of Head [PSO] by the number of electricity accounts certified by the Distribution System Operator as falling within that category;

(c) in the case of a Medium-Large Account by applying the formula in paragraph                                      

3 of this Schedule.

Formula to be applied in computation of amount of levy payable by

holders of Medium-Large electricity accounts
3. The amount of levy payable by the holder of an electricity account in respect of each electricity account which is certified by the Distribution System Operator as being a Medium-Large Account shall be calculated according to the following formula-
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Where

A is the proportion of the levy attributable to the category of Medium-Large Accounts in accordance with section…. of Head [PSO]expressed as a monetary amount;

B is the maximum import capacity of the electricity account of the final customer expressed in kVA;

C is the aggregate of the maximum import capacities of electricity accounts which are certified by the distribution system operator as  Medium-Large Accounts expressed in kVA.

Construction and Interpretation

4.         (a) 
In this schedule a reference to the Distribution Sytem Operator shall in the case of a final customer who has a direct connection to the transmission system be construed as including a reference to the Transmission System Operator.

(b)    In this Schedule -

‘formula determined by the Commission’ means a formula determined by the Commission following consultation with the electricity industry, and having been approved by the Minister, which formula is, after such approval, published by the Commission;

                     ‘maximum import capacity’ means in relation to an individual electricity                                   

                      account –

(i)
the agreed maximum import capacity being the maximum import capacity expressed in kVA agreed by the holder of the electricity account with the distribution system operator, or

(ii)
in a case where the maximum import capacity has not been agreed with such an operator, the deemed maximum import capacity being the level of maximum import capacity calculated by the distribution system operator  (in accordance with a formula determined by the Commission) as being the maximum import capacity in relation to that account.
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