













































































































































































LLOITITNES I oy

Communications Regulation

Invitation to Tender — Open Proced

ure |

Technical, commercial and financial advice for
the design and implementation of a National
Broadband Scheme (NBS) in Ireland

All tenders should be clearly marked:-
‘ITT - National Broadband Scheme ITT NBS 01°
Tenders should be submitted by registered post or by hand.

The tenderer(s) must submit six copies, in the format
described in section 3, to:-

Eric Tomkins

Commission for Communications Regulation
Abbey Court

Irish Life Centre

Blocks D.E & F

Lower Abbey Street

Dublin 1

Ireland

Applications must be received on or before 16.00 (Irish Time)
on 19 January 2006. Tenders which are delivered late
(whether such lateness is occasioned through the use of
tenderers” agents or otherwise) will not be considered. No
tender may be withdrawn after its acceptance

An Coimisitn um Rialdil Cumarsdide

Commission for Communications Regulation

Abbey Court Irish Life Centre Lower Abbey Street Dublin 1 Ireland :
Telephone +353 1 804 9600 Fax +353 1 804 9680 Email info@comreg.ie Web www.comreg. ie
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1.1

Invitation to Tender

The Commission for Communications Regulation (“ComReg™) invites tenders
from suitably qualified firms for the provision of advice and support in relation
to the design and implementation of a National Broadband Scheme (NBS) in
Ireland.

Background

The Minister for Communications, Marine and Natural Resources (DCMNR)
has announced his intention to introduce a National Broadband Scheme (NBS)
to ensure broadband is available in those parts of the country which are not yet
served by any broadband Service Provider, Indicative maps are being prepared
to help inform the tendering process and it is intended that these will be made
available with the invitation to tender for the NBS.

The Minister has asked ComReg to assist his Department with the development
and implementation of such a scheme and a Steering Committee (SC)
comprising officials from the Department of Communications, Marine and
Natural Resources, ComReg and external members has been appointed. A
Working Group (WG) which reports to the SC has also been established.

Consultancy advice is now being sought for the provision of advice and support
n relation to the requirements for the design and implementation of the NBS.

Once the conditions of the NBS have been finalised, it is then intended to
commence a public tendering process to invite submissions from interested
parties for the provision of broadband services in areas identified as being un-
served by broadband. While the requirements to be met as part of the tender
process for the provision of services under the NBS have not been finalised, the
following broad characteristics are being considered by the Steering Cormmittee
and are provided for guidance purposes.

. A technology neutral approach for meeting the NBS requirements.

. A download speed requirement of 1 Mbit/s along with other associated
product characteristics governing quality of service issues.

) At a minimum, the broadband product to be provided to a fixed location,
e.g. residence ete.

. A retail pricing mechanism that ensures that a common price for the
broadband product is made availabie by the service provider(s)

. Apart from the provision of a retail service, the requirement to provide a
wholesale equivalent product to other service providers

It is envisaged that the consultancy advice now being sought will input to the
consideration of the above.



1.2 Contracting Authority

The Commission for Communications Regulation
Abbey Court '

Irish Life Centre

Lower Abbey Street

Dublin 1

[reland

2 Tender Requirement

This section contains details of the minimum tender requirements. Tenders
must clearly demonstrate that these requirements can be met, Tenderer(s) may
propose additional services which should be clearly identified and costed
separately.

Without prejudice, to any response by the consultants to the ITT, it is envisaged
that the successful tenderer(s) will be required, subject to contract, to assist with
the development and implementation of the NBS. In general, the key
requirements to be provided by the consultants include:

(1) Provision of advice to the Working Group and Steering Committee
generally.

(i1) Provision of advice on the design of the product and coverage
requirements to be met under the NBS,

(iif)  Provision of advice on the design of a preferred procurement process for
the award of the NBS contract(s) in the context of EU procurement
rules.

(iv)  Participation in the tender evaluation process and, if appropriate,
assistance with any negotiations.

(v} Provision of advice regarding the implementation and monitoring phases
of the NBS.

(vi)  Development of a project plan including key milestones and timelines
for the procurement and tender evaluation process.

(vii) Management of specific responsibilities under the project plans.

{(vili) Ensuring the effective delivery of the NBS project (up to contract(s)
award} on time and within budget, having regard to (i) to (vii) above.

It is anticipated that the above requirements will take between 6 to 9 months to
complete i.e. from February to October 2007,

The publication of this tender in the Official Joumal should not necessarily be
indicative of a minimum fee.

The following list, which is non-exhaustive, suggests the detailed scope of
work which falls within the broad key requirements as set out above.



21 NBS Scope Elements
The requirements of this phase are as follows:

To advise on the different economic, technical and contractual models
and potential solutions that might be considered in implementing a NBS,
having regard to the experiences of other jurisdictions in implementing
gimilar schemes.

To advise on the design of the NBS having regard to the existing
telecommunications networks and services environment in Ireland. This .
will include, but is not limited to, the following.

o To identify the operational, mainienance and investment issues faced
by a potential provider(s} of broadband services under the NBS.

o To model and advis¢ on the relative economies/diseconomies of scale
of a national tender versus regional tenders.

o To advise on the development of the retail broadband product
requirements for the NBS.

o To advise on the development of a wholesale product requirement for
the NBS.

To estimate the potential cost of the NBS

22 NBS Tender Design Elements
The requirements of this phase are as follows:

To advise on a preferred procurement process for selecting tenderer(s) for
the provision of a broadband service under the NBS. This will also
include, but is not limited to, the following.

o Provision of advice to the NBS Steering Committee on the economic,
financial, corporate governance and technological aspects of the NBS
procurement process.

o To make recommendations in respect of the economic, financial,
corporate governance and technological aspects of the NBS
procurement processes.

o To produce key economic, financial and technological assessment
criteria that should be considered in selecting tenderer(s) for the
provision of a broadband service under the NBS and to make
recommendations regarding same for inclusion in the ‘Invitation to
Tender (“1TT™).

o To ensure that the design and implementation of the procurement
process meets EU procurement and state aid requirements.




o To identify and recommend a performance measurement framework
for monitoring performance targets set under the NBS.

o To identify and recommend a payment methodology for the services
to be provided by the appointed contractor(s).

. To advise in relation to any dealings with the EU Commission in respect
of the NBS project

2.3 NBS Implementation Elements (up to contract(s) award)
The requirements of this phase are as follows.

. Provision of advice to the NBS Steering Commuittee on the economic,
financial, corporate governance and technological aspects of the NBS
during the procurement process.

. Review of NBS tenderers’ financial resources, corporate status and any
other tender evaluation criteria as may be identified.

. Evaluation and recommendation on the economic, financial and
technological aspects of tenders received.

. To assist the Steering Committee in any contract negotiations with
preferred tenderers for the NBS and the provision of advice to the Steering
Committee as appropriate.

. To support the Steering Committee in preparation of schedules and other
relevant documentation for any contract(s).

. Detail a methodology for the monitoring of the specific solution(s)
contracted for the provision of the NBS.

. Detail a methodology for the payment of the specific solution(s)
contracted for the provision of the NBS.

2.4 Other Requirements
Notwithstanding the above the following will be required as part of the tender

process.

(i) Preparation of tender documentation in tine with approved procurement
process and framework (channelling input from the Steering
Committee).

(i) Preparation of technical, commercial and financial aspects of draft
contract.

(iii)  Support the Working Group/Steering Committee in the management and
administration of the tender process.

(iv)  Attend meetings with prospective tenderers along with the Working
Group/Steering Committee.




(v) Assist the Working Group/Steering Committee in responding to
tenderers’ issues and queries.

(vi)  Support the Working Group/Steering Committee evaluation of tender
responses against pre-determined criteria and scoring system:

technical evaluation

- economic evaluation

1

financial evaluation
- commercial evaluation

- evaluation of supplier credentials and client references
(vi1)  Preparation of evaluation report.
(viii) Assist with media queries.
(ix)  Assist with debriefing the unsuccessful bidders.
(x) Liatse with legal and other advisers as appropriate.

It should be noted that it is also intended to separately engage legal advice to
assist with procurement and contractual issues associated with the design and
introduction of the NBS. Such advice is not the subject of this Invitation to
Tender.

3 Format of the Tender

3.1 General Information

Tenderers are required to submit written tenders for this project. While tenders
should not be over elaborate they should address all of the following:

(1) a summary of the tenderer’s understanding of the issues involved in the
project;

(11) an outline of the approach and methodologies that will be employed in
catrying out the various elements of the project;

(iif)  the names, qualifications and experience and proposed responsibilities of
the persons who will be involved in the project, including an up-to-date
CV for each person. Expertise/experience relevant to the project should
be clearly indicated;

(1v)  the specific responsibilities proposed for each individual to be assigned
to the project, including the time input of each individual to the project
and a clear indication as to their availability throughout the project:

{v) the nomination of a person to liaise with ComReg and the Steering
Committee; '




(vi)  awork programme for the carrying out of the project including an
outline of the project management arrangements proposed for the
project;

(vii)  where a group or consortium submits a tender, details of the lead
contractor who will assume overall responsibility for the full and
effective completion of the project and the identification of the specific
responstbilities of each member of the group or consortium;

(viii)  the names, roles, qualifications and refevant experience of any
subcontractors which the tenderer proposes to employ; where a
consortium submits a tender the consortium will be responsible for
services provided by subcontractors, if any;

(ix)  anall-inclusive fixed tender price for the cost of completing the project,
with details of fees and expenses to be charged including per diem rates
for each individual member involved in the project. The price should be
exclusive of VAT and be denominated in euro. Details of expected
expenses, including travelling expenses, should be itemised separately.
The price should hold good for 6 months from the final date for receipt
of tenders;

{x) an outline of the method and phasing of payments. Payment terms
should be expressed by reference to project deliverables, rather than
elapsed time;

(x1)  ceonfirmation of acceptance of the terms and conditions set out in this
Request for Tender document.

[n order to receive the tender documentation a fee of €250 will be payable. The
payment will be refunded in full on receipt of a valid tender. Requests for tender
documentation should be marked “Request for Tender Documentation —
National Broadband Scheme ITT NBS 01’ and addressed to:

Eric Tomkins

Commission for Communications Regulation
Abbey Court

Irish Life Centre

Blocks D,E&F

Lower Abbey Street

Dublin 1

freland

and should include full details i.e. name, contact person address, fax no, e-mail
of the party requesting the documentation. Requests should be accompanied by
a €250 bank draft, payable to the Commission for Communications Regulation.

3.2 Contract

Detailed contractual arrangements are not within the scope of this Invitation to
Tender.




4.1

A contract will be concluded with the tenderer whose tender is deemed to be the
most economically advantageous subject to agreement on conditions of the
contract. This Invitation To Tender (the ‘ITT’) and the tender deemed to be the
most economically advantageous will form part of the contract documents. This
contract will not be concluded earlier than 14 days after unsuccessful tenderers
have been notified of the result of the tendering procedure,

Please note the following,

a) Any terms and conditions in the proposed contract does not imply
acceptance by ComReg.

b} If a tender is accepted, written notification of acceptance of a tender, subject
to contract, will be given to the successful tenderer. Acceptance of a tender
shall not bind ComReg to award any contract to a successful tenderer.

¢) All works carried out shall be governed by the Laws of Ireland and subject
to the exclusive jurisdiction of the Courts of Ireland.

d} ComReg reserves the right at its sole discretion, to cancel this tender should
it see fit to do so at any time prior to the execution of a written agreement
between ComReg and a successful tenderer,

Evaluation of Tenders and Award Criteria

To be eligible for inclusion in the award process, a tender must meet the
following criteria:

a)  Completeness of tender documentation in accordance the Tender
Requirement above;

b)  Stated ability of the tenderer to meet all the requirements specified in the
Tender Requirement;

Award criteria

The contract will be awarded on the basis of the most economically
advantageous tender applying the following criteria, with the individual
weighting of each criterion being indicated in parentheses:

(i)  demonstrated understanding and analysis of the requirements (20 points),

(i) comprehensiveness and quality of the approach proposed (20 points);

(iil) the experience, expertise and qualifications of the team Regard will be had
as to the participation of team members with previous experience of

similar initiatives (20 points);

(iv) stated ability of the tenderer to manage the project effectively and to
complete it within the required time-scale (20 points).




)

Ultimate Cost (20 points});,

ComReg may shortlist tenderers for interview on the basis of the written tenders
before taking a final decision on tender selection.

ComReg reserves the right not to accept the lowest priced bid or any bid.

Conditions of Tender.

Tenders should be prepared in English and are subject to the following:

M
(i)

(ii)

(iv)

V)

{(vi)

(vii)

This Invitation to Tender shall form part of the contract documents.

All tenderers are required to provide a statement that none of the
circumstances listed in paragraphs 1 and 2 of Article 45 of EU Directive
2004/18/EC apply to them (copy of Article 45 attached at Appendix A).

Tenderers will treat the details of all documents supplied in connection
with this request for tender and evaluation as private and confidential.

ComReg and the Steering Committee will use its best efforts to hold
confidential any information provided by tenderers subject to their
obligation under law, including the Freedom of Information Act (FOI)
1997 and the FOI Amendment Act 2003. Tenderers should indicate,
when tendering, what parts of their tenders are commercially sensitive and
which they consider should be kept confidential should an FOI request be
received. ComReg and the Steering Committee will consult with
tenderers about any such sensitive information before making a decision
on any FOI request received. Similarly, ComReg and the Steering
Committee requires that all information provided pursuant to this
invitation to tender will be treated in strict confidence by tenderers.

Tenderers should be aware that national legislation applies in other
matters such as Official Secrets, Data Protection and Health and Safety.

Commitments made by tenderers will be treated as contractually binding.
However, ComReg and the Steering Committee reserves the right to seek
clarification or verification of any such information,

In the unlikely event that any additions or amendments to the terms of
reference as set out in this project brief be deemed necessary prior to the
date of the tender submission, these will be issued to the applicant in the
form of supplementary documents and will form part of the terms of
reference.

(viii) Any conflicts of interest involving a tenderer must be fully disclosed to

ComReg and the Steering Committee particularly where there is a conflict
of interest in relation to any recommendations or proposals put forward by
the tenderer. ComReg and the Steering Committee reserve the right to
take whatever action it considers appropriate in the case of failure to
disclose a conflict of interest or in a case of a mis-declaration of a conflict




(ix)

(x)

(xi)

(xi1)

of interest. In particular full disclosure of any work undertaken since 1
January 2006 on behalf of any entity (or subsidiary) which is authorised
by ComReg will be required.

Any registerable interest involving the tenderer and the Department of
Communications, Marine and Natural Resources, members of the
Government, members of the Oireachtas or their relatives must be fully
disclosed; in the response to this Invitation to Tender, or should be
communicated to ComReg and the Steering Committee immediately upon
such mformation becoming known to the tenderer, in the event of this
information enly coming to their notice after the submission of a bid and
prior to the award of the contract. The terms 'registerable interest' and
‘relative’ shall be interpreted as per section 2 of the Ethics in Public Office
Act, 1994,

Before a contract is awarded the successful tenderer {and agent, where
appropriate) will be required to promptly produce a Tax Clearance
Certificate from the Irish Revenue Commissioners {(for further information
see www.revenue.ie) In addition, contractors must retain records of tax
reference numbers for any subcontractors where payments exceed €650
(incl. VAT).

Tenderers should note that the provisions of Department of Finance
Circular 22/95 apply and the ComReg may require sight of Tax Clearance
Certificates for any subcontractor where payments exceed €2,600. Forms
are attainable from the following address: Office of the Revenue
Commissioners, Sarsfield House, Limerick. Where a Tax Clearance
Certificate expires within the course of the contract, the ComReg reserves
the right to seek a renewed certificate. All payments under the contract
will be conditional on the contractor(s) being in possession of a valid
certificate at all times.

Chapter 1, Part 18, Taxes Consolidation Act, 1997 provides for a
withholding tax (PSWT) to be deducted from payments made by certain
bodies in respect of professional services. This tax, which is at a rate of
20% will be deducted from payments made to the consultants in respect of
work carried out and will be remitted to the Irish tax authorities.

(xiii) In the event of a group of respondents jointly submitting an acceptable

offer, the contract will be awarded by ComReg to one contractor wha acts
as the agreed prime contractor. The prime contractor is responsible for the
delivery of all services provided for under the terms of the contract and
shall assume all the duties, responsibilities and costs associated with the
position of prime contractor.

(a) The successful tenderer shall be responsible for the delivery of all
services provided for within the contract on the basis of a fixed price
agreement set at the beginning of the contract. Prices quoted in the
tender cannot be increased during the currency of the tender.
Stmilarly, terms and conditions cannot be altered.

LFal



(b) ComReg retains the right to withhold payment where a contractor has
failed to meet his/her contractual obligations in relation to the delivery
of services to an acceptable level of quality. ComReg will not be liable
in respect of any costs incurred by tenderers in the preparation of
tenders or any associated work effort, whether in tort, contract, quasi
contract (including restitution or quantum meruit).

(x1v) All tenders must be kept open for acceptance for a period of six (6)
months from the deadline for receipt of tenders specified above.

(xv) Responses to this ITT will be evaluated in their own right. No recognition
will be given to information previously submitted.

(xvi) Six (6} copies of the tender in a sealed envelope, marked “ITT — National
Broadband Scheme ITT NBS 01’ and addressed to

Eric Tomkins :
Commission for Communications Regulation
Abbey Court

Irish Life Centre

Blocks D, E & F

Lower Abbey Street

Dublin 1

Ireland

should arrive at the above address not later than 16.00 (Irish Time) on
19 January 2006. Tenders delivered after this time will not be accepted.

Under EU Public Procurement Directives ComReg is required to publish a
Contract Award Notice in the QJEU containing certain information, including
the name of the successful tenderer, relating to the award of this contract.

Points of Clarification regarding the Tender Process

Between the period 15 to 21 December 2006, there will be an opportunity for
prospective tenderers to request clarification on issues specific to the
submission of a competitive tender based on the terms of reference or any other
points of clarification which are deemed relevant to this project. In particular,
prospective tenderers shall immediately notify ComReg should they become
aware of any ambiguity, discrepancy, error or omission in this Invitation to
Tender.

All points of clarification must be submitted in writing and should be labelled
“Questions: National Broadband Scheme ITT NBS 01" and should include
full details i.e. name, contact person address, fax no, e-mail of the party posing
the question. Postal clarifications should be sent to:

q 4




Eric Tomkins

Commission for Communications Regulation
Abbey Court

Irish Life Centre

Blocks D,E&F

Lower Abbey Street

Dublin |

Ireland

Email clarifications should be sent to eric.tomkins@comres ie

Questions addressed in any other way will not be answered. The latest time for
receipt of questions is 16.00 (Irish Time) 21 December 2006.

All questions and answers will be circulated to companies (by 12 January 2007
at the latest) who have signalled interest in tendering as soon as possible after
this date. ComReg will not, however, disclose the identity of any party which
has posed a question, except where it is legally obliged to do so.

Whilst every endeavour is made to accurately inform potential respondents of
the requirements for this contract, tenderers should form their own conclusions
about the methods and resources needed to meet those requirements. ComReg
cannot accept responsibility for the tenderers assessment of this assignment.

Fila)



Appendix A

ARTICLE 45 OF EU DIRECTIVE 2004/18/EC'

Personal situation of the candidate or tenderer

L. Any candidate or tenderer who has been the subject of a conviction by
definitive judgment of which the contracting authority is aware for one or more of the
reasons listed below shall be excluded from participation in a pubiic contract:

(a) participation in a criminal organisation, as defined in Article 2(1) of Council
Joint Action 98/733/JHA ;

(b). corruption, as defined in Article 3 of the Council Act of 26 May 1997 * and
Article 3(1) of Council Joint Action 98/742/JHA * respectively;

(c)  fraud within the meaning of Article 1 of the Convention relating to the
protection of the financial interests of the European Communities °;

(d) money laundering, as defined in Article 1 of Council Directive 91/308/EEC of
10 June 1991 on prevention of the use of the financial system for the purpose of
money laundering ©.

Member States shall specify, in accordance with their national law and having regard
for Community law, the implementing conditions for this paragraph.

They may provide for a derogation from the requirement referred to in the first
subparagraph for overriding requirements in the general interest.

For the purposes of this paragraph, the contracting authorities shall, where
appropriate, ask candidates or tenderers to supply the documents referred to in
paragraph 3 and may, where they have doubts concerning the personal situation of
such candidates or tenderers, also apply to the competent authorities to obtain any
information they consider necessary on the personal situation of the candidates or
tenderers concerned. Where the information concerns a candidate or tenderer
established in a State other than that of the contracting authority, the contracting
authority may seek the cooperation of the competent authorities. Having regard for
the national laws of the Member State where the candidates or tenderers are
established, such requests shall relate to legal and/or natural persons, including, if
appropriate, company directors and any person having powers of representation,
decision or control in respect of the candidate or tenderer.

'As transposed into Irish law by the European Communities {Award of Public Authorities’ Contracts)
regulations 2006, Statutary Instrument 329 of 2006

*OJL351,29.12.1998, p. 1.

*0JC195,25.6.1997, p. 1.

“OJ L 358, 31.12.1998, p.2.

S01C316,27.11.1995, p. 48.

SOIL 166, 28.6.1991, p. 77. Directive as amended by Directive 2001 /97EC of the European
Parliament and of the Council of 4 December 200] (OJ L 344, 28.12.2001, p. 76).




2. Any economic operator may be excluded from participation in a contract
who:

{a)  is bankrupt or is being wound up, whose affairs are being administered by the
court, who has entered into an arrangement with creditors, who has suspended
business activities or who is in any analogous situation arising from a similar
procedure under national laws and regulations;

(b} 1s the subject of proceedings for a declaration of bankruptcy, for an order for
compulsory winding up or administration by the court or of an arrangement
with creditors or of any other similar proceedings under national laws and
regulations;

(c)  has been convicted by a judgment which has the force of res judicata in
accordance with the legal provisions of the country of any offence concerning
his professional conduct;

(d)  has been guilty of grave professional misconduct proven by any means which
the contracting authorities can demonstrate;

(e)  has not fulfilled obligations relating to the payment of social security
contributions in accordance with the legal provisions of the country in which he
is established or with those of the country of the contracting authority;

(f)  has not fulfilled obligations relating to the payment of taxes in accordance with
the legal provisions of the country in which he is established or with those of the
country of the contracting authority;

(g) is guilty of serious misrepresentation in supplying the information required
under this Section or has not supplied such information.

Member States shall specify, in accordance with their national law and having regard
for Community law, the implementing conditions for this paragraph.

3. Contracting authorities shall accept the following as sufficient evidence
that none of the cases specified in paragraphs 1 or 2(a), (b), (c), (e) or (f) applies to
the economic operator:

(a)  as regards paragraphs 1 and 2(a), (b) and (c), the production of an extract from
the "judicial record" or, failing that, of an equivalent document issued by a
competent judicial or administrative authority in the country of origin or the
country whence that person comes showing that these requirements have been
met; :

(b}  as regards paragraph 2(e) and (f), a certificate issued by the competent authority
in the Member State concerned.

Where the country in question does not issue such documents or certificates, or where
these do not cover all the cases specified in paragraphs 1 and 2(a), (b) and (c), they
may be replaced by a declaration on oath or, in Member States where there is no




provision for declarations on oath, by a solemn declaration made by the person
concerned before a competent judicial or administrative authority, a notary or a

competent professional or trade body, in the country of origin or in the country
whence that person comes.

4. Member States shall designate the authorities and bodies competent to
issue the documents, certificates or declarations referred to in paragraph 3 and shall
inform the Commission thereof. Such notification shall be without prejudice to data
protection law



