Ireland’s Submission to the European Commission in relation to the Review of the Television Without Frontiers Directive.

Introduction

Ireland welcomes the opportunity to contribute to the review of the Directive that is being conducted by the Commission. The first part of this submission will address the continuing need for regulation at a European level and consider the principles that Ireland would argue should underpin such regulation into the future. In the second part of this submission the issues detailed in the six papers published by the Commission are dealt with. 

The need for Regulation at a Community Level

Ireland is of the view that the existing Directive has been successful in achieving the underlying objective of ensuring the free movement of television broadcasts in the Community. The Directive also recognises the right of Members States to take action at a national level. Indeed the recent experience of Ireland in relation to the listing of events of major importance to society, clearly demonstrates how the Directive supports the individual Member State in taking action at a national level. 

The review of the Directive is being conducted in a challenging environment. Features of this environment include:

(
the explosion in the number of broadcast services available 

(
the increase from 15 to 25 in the number of Member States

(
the emergence and use of new technologies that challenge the existing definitions used in the Directive.

At the oral hearings arranged by the Commission in April and June of this year it was argued by some that regulation at European level was no longer necessary or practical.  This is not a view that Ireland could support.  The increase in the number of services available, coupled with the take up of digital satellite DTH services, is making transfrontier television a reality throughout Europe. In recent years the audience share for transfrontier broadcasts has grown. As take up of digital television services increases, particularly digital satellite, this pattern is set to continue. These circumstances strengthen the need for harmonisation at a Community level. 

It is accepted that it may be difficult to devise measures that are suitable for a rapidly changing environment. The fact that it may be difficult to devise suitable harmonised regulations is, however, not an argument for not acting it simply means that the task will be more complex.   

Competent Authority

Ireland is strongly of the view that the matter of jurisdiction is a fundamental issue that needs to be addressed in the review of the Directive. Ireland recognises and supports the country of origin principle, but contends that the criteria for establishing jurisdiction need to be re-considered. 

While the Directive is aimed at ensuring the free movement of television broadcasts it explicitly recognises that Members States have the right to apply more detailed rules to broadcasters under their jurisdiction. Having created the conditions necessary to facilitate the free movement of broadcast services the Directive attempts to leave it to individual Member States to decide what additional regulation (if any) should apply to the broadcasting services of that Member State.

The Directive should not unnecessarily diminish the ability of a Member State to maintain its national identity. The Directive can contribute to the promotion of cultural diversity by facilitating the free movement of television services within the Community while at the same time allowing individual Member States to continue to have an influence through national regulation. With the explosion in the number of broadcast services Ireland contends that national regulation can only be achieved in a meaningful way if the emphasis on determining jurisdiction moves from “broadcasters” to “broadcast services”. 

In keeping with the objective of promoting the free movement of television broadcasts in the Community, Ireland is satisfied that each broadcast service can only be subject to national regulation in one Member State. Ireland proposes, however, that jurisdiction should be determined in the case of each broadcast service on the basis of which Member State that broadcast service is primarily targeted at. 

Going forward it is to be expected that transfrontier broadcasts will capture an increasing share of television audiences. It is likely, however, that services primarily directed at specific national audiences will continue to attract the greatest share. The ability of some Member States to have meaningful regulation at a national level will be eroded unless the Directive is revised to provide that services directed primarily at a given Member State are subject to the regulation of that Member State. Ireland suggests that this could be achieved by determining a competent jurisdiction for each individual broadcasting service, instead of focussing on broadcasters. 

In creating the conditions for the free movement of television broadcasts the Directive has determined that there must be a limit to the reach of national measures. Put simply the Directive does not allow member States to apply their own national regulations to television broadcasts regulated in another Member State. This is a necessary condition for the creation of a free market. The application of this principle has, however, had the unintended consequence of unnecessarily removing the ability of some Member States to apply national measures to television broadcasts that are primarily directed at audiences in that Member State. Ireland is strongly of the view that this imbalance should be addressed.

The question of jurisdiction is central to the review of the Directive. There is limited value in retaining or revising provisions that allow Member States to take additional measures in an area such as the protection of minors, if such national measures do not apply to services directed primarily at the Member State in question. The issue of jurisdiction is a fundamental issue and impacts on the consideration of the Directive as a whole. This is reflected in the comments in the second part of this submission. 

Ireland is concerned that its ability to introduce meaningful national measures is being eroded. It is contended that the objective of ensuring the free movement of television broadcasts can be achieved and the impact on smaller Member States lessened, if jurisdiction is determined on the basis of where a broadcast service is targeted rather than where a broadcaster has its headquarters. 

Advertising and Sponsorship 

Innovation and the emergence of new technologies have been a feature of broadcasting services in the past decade. This has been particularly evident in the area of advertising and sponsorship. In the second part of this submission Ireland suggests a new definition of sponsorship and proposes a number of additional definitions which could be useful when considering the application of new techniques in advertising and sponsorship.  It is hoped that the suggestions made will contribute to what is likely to be a detailed review of a very complex aspect of the Directive. 

Theme 1 – Events of Major Importance to Society

1.
Effectiveness of Article 3a

Do you think that Article 3a of the Directive achieves its objectives and still is an appropriate tool to balance the different interests involved?

Ireland’s recent experience of designating events of major importance under Article 3a demonstrates that this provision is an effective and appropriate tool in preventing events of major importance, which have been traditionally available on free television services, from migrating to pay-per-view or subscription services on an exclusive basis.

2.
Harmonisation of the concept of “substantial part of the public”.

Do you think the application of this provision leads to practical problems? If so, which means would you propose to solve these problems?

The market conditions in each Member State differ greatly across the European Union in a number of key areas which include the number of free-to-air broadcasters operating in the State, the level of competition from transfrontier broadcasters, the dominant method of tv reception (e.g. satellite, terrestrial, cable etc.), Government broadcasting policy and the market for broadcasting rights.  

In Ireland’s case analogue terrestrial television broadcasting continues to be a central policy plank in ensuring that all citizens of the State can receive Irish television services on a universal free-to-air basis.  There are currently only two domestic television broadcasters in Ireland (RTÉ, the national public service broadcaster and TV3 the commercial broadcaster) both of which are required to achieve a high percentage of transmission coverage throughout the country.  In order to ensure that events of major importance are available on a universal and free-to-air basis Ireland’s definition of a “substantial proportion of the public” reflects the coverage requirements imposed on our two television broadcasters.  Thus, the Broadcasting (Major Events Television Coverage) Act, 1999 defines a “substantial part of the public” in the context of “near universal coverage” and sets coverage requirements at 90% of the population or higher.  

Ireland recognizes that high coverage requirements would not be appropriate in every Member State.  Accordingly, Ireland believes that the definition of a “substantial part of the public” should be left to each Member State in accordance with the principle of subsidiarity.           

3.
Date of implementation

Do you think the application of this provision leads to practical problems? If so, which means would you propose to solve these problems?

Paragraph 3 of Article 3a requires Member States to ensure that broadcasters under their jurisdiction do not exercise the exclusive rights purchased by those broadcasters, following the date of publication of the Directive, in such a way that a substantial proportion of the public in another Member State is deprived of the possibility of following events which are designated by that Member State. The provision did not of itself create practical difficulties for Ireland.  However, the way in which paragraph 3a has been interpreted and implemented in some Member States may cause difficulties for others.  For example, a UK broadcaster only requires the consent of the Independent Television Commission to purchase exclusive rights to an event after an event has been formally designated in another Member State.  Thus according to the ITC code, it was possible for BSkyB to enter into a contract for exclusive live rights for Ireland’s qualifying games in the Football World Cup and European Championship games without the consent of the ITC.  However, the subsequent designation of the events by Ireland did not, it would appear, require BSkyB to seek the approval of the ITC as the contract had already been entered into.  There was, therefore, no retrospective effect.  

In order to ensure that these games were made available to Irish free-to-air broadcasters, Ireland enacted new legislative provisions which imposed obligations on sports event organisers to make broadcasting rights available to qualifying broadcasters subject to the payment of reasonable market rates.    

This has worked well in the case of Ireland’s qualifying games of the World Cup and European Championships as live rights to these games have now been secured by a qualifying broadcaster.  

However, Ireland is of the view that the Commission should seek to clarify or amend the provisions of paragraph 3a in order to ensure that that the obligations imposed on Member States are applied consistently across all Member States.   

4.
Consultation Requirements

Do you think that the adoption of “guiding principles” or more detailed provisions, providing more specific information for Member States on the choice and implementation of national measures, would increase legal security for all parties concerned?

Ireland believes that Member States should be free to implement the transparency requirement in accordance with the norms and practices within that Member State.  The adoption of guidelines may, however, be helpful in ensuring that a consistent approach is applied.                   

Are provisions necessary at EU level to define arbitration or mediation proceedings to ensure that the offer of rights to qualifying services is subject to reasonable conditions and a fair price?

Ireland believes that access to designated events should only be secured subject to reasonable conditions and the payment of a fair market price.  In that regard the establishment of a formal arbitration mechanism would be helpful in ensuring that this is achieved.  Ireland recently introduced such a measure in an effort to give better effect to the decision to designate certain events.

5.
Commission’s Role

Do you think that it is necessary to change the procedure provided in Article 3a? In particular, do you think that it would increase legal certainty if the Directive provided for a Commission decision on the compatibility of the proposed measures with Community law?

The current situation whereby the Commission and the Contact Committee find that the measures proposed by a Member State under Article 3a are not objectionable is adequate but somewhat weak.  A formal Commission decision on the compatibility of the measures proposed by a Member State with Community Law would offer more legal certainty for all concerned. 

Theme 2 - Promotion of Cultural Diversity and Competitiveness in the European Programme Industry.

General comments

Ireland believes that the arrangements as provided for in Articles 4, 5, 6, 7 and 9 

· are sufficient and appropriate, 

· continue to develop a strong European audio-visual industry and protects cultural diversity while at the same time allowing broadcasters to meet the needs of their viewers and  

· allow Member States a reasonable degree of flexibility with regard to implementation.   

1.
Broadcasting of a majority proportion of European works (Articles 4, 6)

In your opinion, do these provisions seem appropriate with regard to the aims pursued? Is there a problem with the interpretation or application of Article 4 in relation to promoting the distribution and production of European works?

Ireland continues to support Article 4 as an appropriate means of ensuring the development of a European audio visual industry and protecting cultural diversity.  Ireland has not experienced any significant difficulties with regard to the interpretation or application of the Article.  At this point Ireland would not favour a major departure from the provisions of Article 4.  

In your opinion, is there a problem with the interpretation or application of Article 6 in relation to the definition of European works for the purposes of Chapter III? In particular, is there a need to consider a more harmonised definition at Community level of the concept of European works or, alternatively, coordination or provision for mutual recognition of definitions by the Member States? If so, under what criteria?

Ireland has proceeded on the basis of the definition set out in Article 5 and has not experienced any difficulty in that regard. 

Any other aspects not raised in the preceding questions.

None

2.
European works by independent producers (Article 5)

In your opinion, do these provisions appropriate with regard to the aims pursued? Do you consider that there is a problem with the interpretation or application of Article 5 by the Member States in relation to promoting the distribution and production of European works by independent producers (including recent works) by television broadcasters? Do surveillance and monitoring at national level appear to you to be satisfactory?

Ireland does not have a difficulty with the current arrangements.   

Is there a need to harmonise or coordinate at Community level the definition of the concept of independent production or producer, and if so under what criteria?

Ireland believes that the current arrangements are satisfactory. 

Any other aspects not raised in the preceding questions.

None

3.
Media chronology (Article 7)

Do the provisions of Article 7 appear adequate to you with regard to the aims pursued? Is there a problem with the interpretation or application at national level of this Article? Does the lack of harmonisation in terms of media chronology hinder the exploitation and circulation of European audiovisual works?

Ireland agrees with the assertion that Article 7 is sufficient and that the deadlines for film exploitation should be left to contractual arrangements between the rights holders and broadcasters.  

How can any difficulties identified be resolved? In your opinion, what instrument at Community level would be appropriate (recommendation, other)? 

Not applicable

In your opinion, what added value would regulatory intervention or the promotion of co- regulation (and, if so, under what procedures) or self-regulation provide at Community level, particularly in the context of a flexible approach to the use of rights for the different "windows of use"?

Ireland remains open to the possibility of a more flexible approach to the use of rights.  

Any other aspects not raised in the preceding questions.

None

Theme 3 – Protection of General Interests in Television Advertising, Sponsorship, Teleshopping and Self-promotion.

General Comments

The provisions of the Directive dealing with television advertising, sponsorship, tele-shopping and self-promotion continue to remain relevant and appropriate.  However, additional measures/clarification are required to

· deal with new advertising/sponsorship techniques and

· to oblige transfrontier broadcasters who transmit targeted television services into a specific Member State to comply with the advertising standards etc applicable in that Member State.  

1.
Concepts and definitions (Article 1 (c) – (f))

Do the provisions of these Articles seem appropriate to you with regard to the aims pursued? Are there in your opinion problems with the interpretation of these concepts with regard to recent technological and market developments (particularly with regard to new advertising techniques; see 8 below)?

Advances in technology have presented broadcasters/advertising agencies with many more opportunities for reaching television audiences.  The development of the new techniques has created confusion with regard to the application of the rules relating to advertising, sponsorship etc.  Ireland believes that a modified approach is now required.   

The definitions of advertising, including surreptitious advertising, and teleshopping set out in Article 1 remain valid and appropriate.  However, a new definition of sponsorship should be developed which would define sponsorship in terms of simple statements that identify the sponsors of a programme or of the station.  Such statements could incorporate the name of the sponsor, contact details and a brief description of the types of services or products that the sponsor provides, including the name and brand name of the product but should not make references to convenience, durability, price or desirability or contain other comparative or competitive reference.  

This approach would, Ireland believes, facilitate the development of a model which would allow new techniques to be categorised and regulated in terms of the use to which they are put.  Thus techniques which breach the separation principle should only be allowed to be used for sponsorship references (eg “virtual advertising”) and techniques which do not breach the separation rule should only be used for advertising (eg split-screen).   

In this context further regulation of sponsorship may be required in terms of the number and frequency of sponsorship inserts and the visual or auditory impact of such inserts on viewers.

Ireland proposes a number of additional definitions which may be useful when considering the application of new techniques.

Virtual enhancement is a television technique, which allows broadcasters to electronically insert virtual information into a television programme by altering the broadcast signal itself. 

Interactive enhancement enables the viewer to interact with television by actively choosing the content (information or advertising) to which s/he wishes to be exposed for as long as s/he wants.  Interactivity also allows the viewer to provide information directly to the broadcaster/advertiser by means of a return path, and/or to participate in an evolving interactive environment which is separate from the broadcast content.

Split screen is a television technique, which allows the simultaneous presentation of programming content and other information on the same screen, divided into two or more parts.

2.
General standards (Article 12) and those for the attention of minors (Article 16)

Do the provisions of these Articles seem appropriate to you with regard to the aims pursued? Are there in your opinion problems with the interpretation of these concepts with regard to recent technological and market developments (particularly with regard to new advertising techniques; see 8 below)? If so, what solutions would you propose?

Ireland believes that Articles 12 and 16 remain relevant and appropriate in today’s broadcasting environment.  

However, the effectiveness of national measures taken by smaller Member States may be limited in their impact as transfrontier broadcasting services targeted specifically at that Member State can include material which is considered in-appropriate or illegal in that Member State.  This is particularly important with regard to measures taken by Member States in relation to the protection of minors.  

Ireland believes that it is reasonable for a Member State to seek to ensure that services targeted specifically at its citizens should comply with the standards deemed appropriate in that Member State.   See Ireland’s proposals in relation to Article 2 in this regard. 

3.
Form and presentation of television advertising and teleshopping (Article 10)

Do these provisions enabling the separation of the editorial content of the programme from the different forms of advertising seem appropriate to you with regard to the aims pursued? Are there problems with interpretation and/or implementation with regard to recent technological and market developments (particularly with regard to new advertising techniques; see 8 below)? If so, what solutions would you propose?

The provisions of Article 10 remains relevant and appropriate.  The separation of advertising from other programming is extremely important in the context of technological developments and should be maintained as a fundamental principle in relation to all advertising activities.  Where the new technologies breach the separation principle, they should be restricted to sponsorship references only.  See Ireland’s response to question 1.     

4.
Insertion of advertising and teleshopping spots (Article 11)

Do the provisions relating to advertising and teleshopping spots between (principle) and during programmes (limited derogation) seem appropriate to you with regard to the aims pursued? Are there problems with interpretation and/or implementation with regard to recent technological and market developments (particularly with regard to new advertising techniques; see 8 below)? If so, what solutions would you propose?

Ireland supports the general principles set out in sub-paragraph’s (1) and (2) of Article 11 which should continue to apply to advertising slots or tele-shopping services (techniques which do not breach the separation rule).  Similar restrictions in relation to sponsorship (techniques which may breach the separation rule) should be developed with regard to the number and frequency of sponsorship references and the auditory and visual impacts of such inserts on viewers. 

Any other aspects not raised in the context of the preceding questions.

None

5.
Advertising and teleshopping for certain products (Articles 13, 14 and 15)

Do the provisions of these Articles seem appropriate to you with regard to the aims pursued? Are there in your opinion problems with the interpretation of these concepts with regard to recent technological and market developments (particularly with regard to new advertising techniques; see 8 below)? If so, what solutions would you propose?

Ireland has recently decided to introduce further restrictions on the advertising of alcohol in an attempt to address health and social concerns arising from the increasing consumption of alcohol by minors.  Article 3(1) of the Directive provides Ireland with the right to apply stricter rules to television broadcasters in their jurisdiction.  Ireland can, therefore, oblige both RTÉ and TV3 to comply with the new restrictions.  

However, the effectiveness of this important public policy measure may be undermined by Article 2 which prevents Ireland from regulating broadcasting services which originate from outside the State but are intended for reception in Ireland only.  It is possible that advertisers wishing to target the Irish market may seek to advertise on television services directed specifically at Ireland but regulated outside the State to avoid Irish regulation.  

Ireland believes that it is reasonable for a Member State to seek to ensure that services targeted specifically at its citizens should comply with the standards deemed appropriate in that Member State.   See Ireland’s proposals in relation to Article 2 in this regard. 

6.
Duration 

Do these provisions aimed at ensuring that the duration of the different forms of advertising is neither excessive nor prejudicial to the primary task of broadcasting seem appropriate to you with regard to the aims pursued? Are there problems with interpretation and/or implementation with regard to recent technological and market developments (particularly with regard to new advertising techniques; see 8 below)? If so, what solutions would you propose?

As a general rule the provisions of Article 18 and 18a should remain as the maximum time allowed for advertising and tele-shopping.  Ireland supports the right of Member States to introduce stricter time limits within their jurisdiction as set out in Article 3(1).  Ireland’s proposal in relation to article 2 is also relevant in this regard.

Does it seem appropriate to you to modulate the application of the rule in accordance with the nature of the channel (for example, for teleshopping or self-promotion channels) and the size of the audience?

As the Commission points out the rule is designed to ensure a balance between the need for broadcasters to generate advertising revenue and the enjoyment of programmes by the viewer.  Provided the enjoyment of programmes by the viewer is not impacted upon some flexibility should be formally introduced to cater for specific channel types.  This could be done by way of guidelines from the Commission which could be up-dated periodically to take account of changes in the market.

Additionally, does it seem worthwhile to you, in order to facilitate the coherent application of the Directive, to make use in certain cases of self-regulation or co-regulation?

Self-regulation or co-regulation has an important role to play at Member State level.  Ireland remains open to the possibility of using such regulation at European Union level.   

Any other aspects not raised in the context of the preceding questions.

No

7.
Sponsorship (Article 17)

Do the provisions of this Article seem appropriate to you? Are there in your opinion problems with the interpretation of these concepts with regard to recent technological and market developments (cf. definition under 1)? If so, what solutions would you propose?

See response to question 1 above.

8.
New advertising techniques

In your opinion, is split-screen advertising compatible with the provisions of the Directive and in particular with Article 10, which lays down that television advertising and teleshopping must be easily identified? If so, what solutions would you propose, particularly with regard to the application of the rules governing insertion (see 4 above) and duration (see 6 above)?  Do you consider it appropriate to specify the way in which the Directive should apply to split-screen advertising?

Ireland believes that split-screen advertising is acceptable provided 

· the separation of advertising content from programme material is clear, 

· the use of the technique does not disproportionately impact on the viewers enjoyment of the programme content and

· the advertising time counts in full in the calculation of advertising minutage.

Ireland’s main concern is to protect viewers from in-appropriate use and over-use of the technique. 

The development of interactive advertising raises a number of questions, particularly as it is not broadcast in linear fashion but in interaction with the viewer. It could be argued in this regard that, being broadcast in non-linear fashion, interactive advertising should not be subject to the provisions of the Directive. In any event, the Directive and particularly the provisions relating to the form and presentation of advertising still apply (Article 10) up until the changeover to the non-linear mode for interactive advertising. Given that the aim of these provisions is to avoid any confusion between advertising or teleshopping broadcasts and other elements of the programme service (see 3 above), does it seem appropriate to you to interpret them in such a way as to oblige broadcasters to indicate by visual or acoustic means the fact that the user is leaving the editorial content in order to access advertising content?

In the interest of protecting viewers the principle of clear separation should apply in all circumstances where advertising can be viewed by audiences via their television.  To give effect to this principle it must be clear to viewers that they are watching advertising as opposed to programme material.  In the case of interactive advertising visual and audio (where appropriate) indicators should be used throughout the time that a viewer has left the television environment and remains in the advertising environment.    

In your opinion, to what extent is virtual advertising compatible with the Directive and the general interest objectives it pursues? If applicable, do you consider it appropriate to specify the way in which the Directive should apply to virtual advertising?

As virtual advertising techniques break the separation rule, the techniques should only be used for sponsorship references subject to restrictions with regard to the number and frequency of inserts and the auditory and visual impact of such inserts on viewers.     

In general, do these new forms of advertising recover, in your opinion, a substantial proportion of their investment? Do you know of new services (pilot or on the market) which would apply these new techniques?

No information available.

How can any difficulties identified be resolved? Is it necessary to specify the way in which the relevant provisions of the Directive are likely to apply to these new techniques?

See response to question 1 above.

Additionally, does it seem worthwhile to you, in order to facilitate the coherent implementation of the Directive, to make use in certain cases of self-regulation or co-regulation?

Ireland remains open to the use of self-regulation or co-regulation in relation to the practical implementation of general obligations set out in the Directive.   

Any other aspects not raised in the context of the preceding questions.

None

9.
Broadcasts intended only for the national territory (Art. 20)

Do these provisions seem appropriate to you? Are there problems with interpretation and/or implementation with regard to recent technological and market developments? If so, what solutions would you propose? 

Ireland has not experienced any difficulties in this regard.  

Theme 4 – Protection of Minors and Public Order – Right of Reply

1.
Prohibition or limitation of broadcasts likely to harm minors 

Has there been any problem in applying the national legislation in respect of this subject? Is the difference between programmes which might seriously impair the development of minors (art. 22 par. 1) and programmes which are likely impair the development of minors (art. 22 par. 2) clearly defined and applied? Should this distinction be reviewed, notably in the light of technical and commercial developments (in particular in connection with digital television)? Should co-regulation or self-regulation be developed in this area?

Ireland has not experienced any difficulties in this regard.  The distinction made in the Directive between programmes which might seriously impair the development of minors (Article 22.1) and programmes which are likely to impair the development of minors (Article 22.2) remains relevant and appropriate.  While the development of a harmonised age-related rating system may not be practicable given the diverse social and cultural values across the EU, Ireland does, however, believe it may be possible to develop a system of common symbols which would help viewers to assess the content of programmes. 

The Dutch NICAM experiment which provides a unified rating system for television, video, cinema and computer games merits attention.  The practices of various Member States and the rating of audio-visual programme content should be analysed and compared more closely to see whether clear, common, readily understandable symbols can be developed with a view to their application across all Member State.

2.
Prohibition of broadcasts containing incitement to hatred

Has there been any problem in applying the national legislation in respect of this subject, in particular in the light of technical and commercial developments (notably in connection with digital television)? Should co-regulation or self-regulation be developed in that area?

Ireland has not experienced any difficulties in this regard.

3.
Derogation from the obligation to ensure freedom of reception 

Is this provision adequate and proportionate to ensure the protection of the general interest involved? Has there been any problem in interpreting Article 2a or applying national legislations in this respect?

Ireland believes that the provision is adequate and proportionate with regard to the aim pursued.

4.
The recommendation on the protection of minors and human dignity

Do you consider that the Recommendation continues to constitute an appropriate instrument for the protection of minors and public order, taking into account the commercial and technological developments? Should certain provisions of the Recommendation be clarified or extended? Should certain issues not covered in the Recommendation be included in the future ? Please specify.

At this stage, Ireland believes that the Recommendation remains appropriate.  Ireland is, however, open to proposals in this regard from the Commission or other Member States.  

5.
Right of Reply

Has any specific national legislation with respect to the practical enforcement of the right of reply in the on-line environment been adopted and are there already some results as regards their efficiency? Is there a value-added to develop an action at European level in that respect? If yes, what would be the appropriate instrument (directive, recommendation, co-regulation, etc…)?

There is no national legislation with respect to a right of reply in on-line services.  It is difficult to see how European or national regulation can be meaningfully implemented in that environment but Ireland remains open to proposals from the Commission or other Member States in this regard.   

Theme 5 – Application (Related Aspects)

1.
Determining the Competent Authority (Article 2)

Do the provisions with regard to determining the competent Member State seem appropriate  to you with regard to recent technological and market developments? Are there problems with interpretation and/or application? If so, what solutions would you propose?

See Ireland’s comments at the beginning of this submission in relation to the proposal to amend the Directive by establishing jurisdiction on the basis of the Member State at which a broadcasting service is primarily targeted.  

Ireland believes that this can be achieved by a number of means including those set out below.  The options are put forward in order to facilitate a discussion of the issues.      

Option 1

Article 2 as it currently stands sets out criteria for establishing jurisdiction over broadcasters.  Ireland believes that the focus could usefully move away from “broadcasters” and move towards “broadcasting services”.  This would facilitate the possibility of drafting a new provision which would allow Member States to claim jurisdiction over broadcasting services which are aimed entirely or primarily at viewers within that Member State.  Thus, for example, BSkyB’s broadcasting services which are directed primarily at UK viewers would continue to be regulated by the UK authorities while services which are primarily targeted at Ireland would be regulated by the Irish authorities.  

Option 2

A less radical departure from the current arrangements would be the insertion of a new provision into the Directive which would require Member States who have under their jurisdiction a broadcaster who broadcasts television services directed, entirely or principally, towards viewers in another Member State to take measures, at the request of that Member State, to ensure that that broadcaster complies with the broadcasting rules and standards applicable in the Member State in which the broadcast is intended for reception.  In this scenario, for example, BSkyB would continue to be regulated by the UK Authorities but the UK authorities would be obliged, at the request of the Irish authorities, to ensure that BSkyB services which are directed entirely or principally at Ireland comply with the broadcasting standards applicable in Ireland. 

The possibility of one Member State regulating the activities of a broadcaster in another Member State is already allowed under the Directive in relation to the obligation imposed on European broadcasters to respect the designation by a Member State of events under Article 3a.   

In both options criteria would have to be developed in order to establish whether a particular broadcasting service is aimed entirely or principally at a specific Member State.  Such criteria could include the language used, the market at which advertising is directed and the viewing figures for the broadcast.  

Ireland recognises that the issues involved are complex.  Ireland is convinced, however, that the issues are of serious concern not just to Ireland but to other Member States.  Ireland remains open to proposals from the Commission and other Member States which would address these concerns.

2.
Contact Committee (Article 23a)

Do you think the Directive defines an appropriate set of tasks for the Contact Committee? If not, what would be a suitable role for the Contact Committee? Do you think other or different tasks should be attributed to the Contact Committee?

To what extent do you think the Contact Committee could play a role in a co-regulatory approach? Do you think a strengthened role for co-regulatory bodies at national level needs to be complemented by an adequate forum for the exchange of information at European level? 

Can the risks of co-regulation (legal uncertainty, fragmentation of the internal market, difficulty of enforcement) be overcome by co-regulatory models at European level or pan- European co-operation by co-regulatory agencies?

Ireland believes the Contact Committee, as it is currently structured, operates reasonably well.  Ireland is, however, open to proposals to improve or expand its role. 

3.
Role of the National Regulatory Authorities

In your opinion, does it seem worthwhile strengthening cooperation and coordination at Community level between the national regulatory authorities in the Member States with competence in audiovisual matters in order to achieve the aims of the Directive?

How can cooperation be encouraged and strengthened between the national regulatory authorities in the Member States on the one hand and, on the other, between these authorities and the European Commission with a view to ensuring coherent application of the Directive?

Does it seem to you worthwhile establishing a committee comprising the national  regulatory authorities in the Member States with a view to exchanging best practices, particularly for contributing above all to the development and implementation of self-regulation in certain fields?

How should responsibilities be divided between the Contact Committee and any committee of regulators?
Ireland believes that the establishment of a committee of national regulatory authorities is desirable.  The Committee could usefully provide preliminary treatment of technical operational issues which arise in relation to the coherent application of the provisions of the Directive.  As regulatory authorities do not necessarily represent the policy positions of Member State governments, the work of the new Committee should be confined to operational and technical issues as referred to it by the Contact Committee.  

Any other aspects not raised in the context of the preceding questions.

None

Theme 6 – Access to Short Extracts of Events of subject to exclusive rights

Do you think that there this a lack of consistency and that the absence of a harmonised right to access newsworthy events restricts the free movement of independent media and especially news agencies services since gaining access to an event in one Member State does not necessarily mean that news coverage of that event may be included in the service being sold in other Member States?

While Ireland does not have a major difficulty with the current arrangements, the establishment of a right of access to short extracts of newsworthy events may prove to be an important protection for viewers in the future.  In general, Ireland would support the establishment of a right of access subject to the development of an appropriate regulatory regime in relation to the conditions of access including the payment of reasonable compensation.

If such harmonised right should deemed to be necessary to which extend should it be granted (ex. 90 seconds per event or day of competition) and for which kind of use (ex in regularly scheduled general news bulletins or in regularly scheduled sports news programmes of dedicated sports news channels) and under which conditions (financial compensation)?

Do you think that a right to short reports should be established by legislation or by means of co- and/or self-regulation?

The general principle should be established at Community level.  Details in relation to access conditions could be developed by way of Commission guidelines or by other means such as co or self regulatory requirements.
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