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Revised Agreement for Financial and Other Support


REVISED AGREEMENT for Financial and Other Support dated as of [

] (“this Agreement” or the “Revised Support Agreement”), by and between the Government of Ireland (the “Government”), acting by and through the Secretary General to the Government as an authorised officer of the Department of the Taoiseach (the “Secretary General”), and MediaLabEurope Limited, a company incorporated in Ireland, limited by guarantee and not having a share capital under the Companies Acts, 1963 to 1999 (“MLE” or the “Company”).


WHEREAS, the Government and MIT have previously entered into a certain contractual agreement for the Establishment of MediaLabEurope in Ireland dated as of 11th May 2000 (the “MLE Establishment Agreement”); and

WHEREAS, MediaLabEurope Limited (“MLE” or the “Company”) has been incorporated as a company limited by guarantee and not having a share of capital under the Companies Acts, 1963 to 1999, of the laws of Ireland, to advance charitable, scientific and educational purposes, as more fully described in the Memorandum of Association of MediaLabEurope Limited, subject to amendment in accordance with the terms thereof; and 

WHEREAS, the Government and MLE entered into an Agreement dated 11th

May 2000 in relation to the provision of financial and other support in relation to the operation of MLE, hereinafter referred to as “the Original Support Agreement”; and


WHEREAS, MIT and MLE have entered into an Agreement dated 11th May 2000 in relation to collaboration and affiliation regarding the operation of MLE hereinafter called the “Original Affiliation Agreement”; and


WHEREAS, it has been and continues to be the intention of the Government and MIT that MLE continues to develop and function as an independent, world class, self-sustaining research and educational institution in Ireland focusing on multimedia, information and communications technology, digital commerce and the creative arts, including but not limited to innovative Internet-related technologies and applications; and


WHERAS, it is intended that from the Effective Date MLE will commit to a rejuvenated focus on research and innovation, with a view to ensuring a flow of sustainable income and funding to financially support these activities at MLE.  This renewed focus of activities can include client based strategic research, strategic capability building research in selected sectors, research arising from competitive research grants from Science Foundation Ireland (SFI), the Programme for Research in Third Level Institutions (PRTLI), the European Union and other funders of high quality research, nationally and internationally


WHEREAS, the Government believes that the experience, knowledge and reputation of MIT’s Media Laboratory (the “MIT Media Lab”) in Cambridge, Massachusetts, upon which MLE is to be modelled, has been and will continue to be of great value in the further development and continued operation of MLE; and 

WHEREAS, MIT has made and will continue to make available to MLE the experience, knowledge and reputation of MIT Media Lab personnel to assist in the development and operation of MLE; and


WHEREAS, the Government believes that the activities of MLE have had and will continue to have a direct beneficial economic effect by contributing to the development in Ireland and the rest of Europe of technology companies wishing to exploit new inventions and ideas, including strengthening existing Irish and European companies, attracting existing companies from around the world to conduct research at MLE and encouraging formation of new, entrepreneurial companies; and


WHEREAS, the Government believes that with the assistance of the MIT Media Lab, Ireland and Europe has acquired and will continue to acquire more of the know-how and expertise needed to compete in the digital era than it otherwise might; and 


WHEREAS, MIT finds it to be in furtherance of its educational and research purposes and consistent with its goals in operating the MIT Media Lab to collaborate and affiliate with MLE as contemplated herein; and


WHEREAS, simultaneously with the execution of this Agreement, the Government and MLE are entering into an Agreement for the ongoing operation of MLE the form attached hereto as Exhibit A (the “Operation Agreement”); and 
WHEREAS, simultaneously with the execution of this Agreement, MIT and MLE are entering into a revised Collaboration and Affiliation Agreement (the “Revised Affiliation Agreement”) in the form attached hereto as Exhibit B.








NOW, THEREFORE, for good and valuable consideration, receipt of which is hereby mutually acknowledged, the Government and MLE hereby agree as follows:

1.
Definitions TC "1.
Definitions" \f C \l "1" .   In this Agreement, except to the extent that the context requires otherwise:


“Business Day” means a day (other than a Saturday or Sunday) when commercial banks are open for the transaction of business in Dublin, Ireland and Cambridge, Massachusetts, U.S.A.;


“Competent Authority” means any agency, authority, department, inspectorate, minister, ministry, official or public or statutory Person (whether autonomous or not) of the Government;


“Consequential Loss” means in relation to a breach of this Agreement any indirect or consequential loss (including special and punitive damages, loss of production, loss of profit, loss of revenue, loss of contract, loss of goodwill, liability under other agreements, or liability to third parties) resulting from such breach and whether or not the Party committing the breach knew, or ought to have known, that such indirect or consequential loss would be likely to be suffered as a result of such breach;


“Directive” means any present or future requirement, instruction, direction, rule or requirement of any Competent Authority;

“Effective Date” shall the date the terms of this Agreement take effect as determined in accordance with paragraph [33] hereof



“law” includes any constitution, decree, judgment, legislation, ordinance, order, regulation, statute, treaty or other legislative measure of Ireland;


“MIT Media Lab” means the world-renowned laboratory of MIT, which combines a degree-granting academic programme and a research programme currently focusing on enabling technologies for learning and expression by people and machines upon which MLE is to be modelled;


“Party” means a party to this Agreement; and


“Person” means any natural person, firm, corporation, company, voluntary association, partnership, joint venture, trust, incorporated organisation, unincorporated organisation, Competent Authority or other entity (in each case, whether or not having separate legal personality).

2.
Interpretation TC "2.
Interpretation" \f C \l "1" .  In this Agreement, except to the extent that the context requires otherwise:


(a)
references to a law or Directive shall be construed, at any particular time, as including a reference to any modification, extension or re-enactment at any time then in force and to all modification, extension or re-enactment at any time then in force and to all instruments, orders and regulations then in force and made at any time under, or deriving validity from, the relevant law or Directive;


(b)
references to the laws of Ireland and of the United States include the appropriate laws of any political subdivision of Ireland and of the United States, respectively;


(c)
references to paragraphs, sections, subsections, clauses, subclauses or exhibits are references to such provisions of this Agreement;


(d)
references in the singular shall include references in the plural and vice versa;


(e)
headings shall be ignored in construing this Agreement;


(f)
references to an agreement or other document (including this Agreement), or to a provision contained in any of these, shall be construed, at the particular time, as a reference to it as it may then have been amended, varied, supplemented, modified, suspended or novated;


(g)
the words “include” and “including” are to be construed without limitation; and


(h)
references to Parties include their successors and permitted assigns.

3.
Purpose  TC "3.
Purpose " \f C \l "1" .  It is the intention of the Government to assist MLE as set forth in this Agreement to become a self-supporting, world-class research and educational facility that will help Ireland and Europe develop the expertise, ideas, products and services needed for a leadership role in the emerging area of digital technology and communication.

4.
MLE Governance TC "4.
MLE Governance" \f C \l "1" .  The Parties agree and acknowledge that the Government’s  obligations concerning the governance of MLE are set forth in the Articles of Association and the MLE Establishment Agreement. 


The Government shall use its reasonable best efforts to fill the current, and any future, vacancies on the MLE Board of Directors (“the MLE Board”) as promptly as possible to the extent of its appointment powers.  Such appointments shall be evidenced by a written communication to the MLE Board and MIT signed by the Secretary General. The Government agrees with MLE that it will work closely with MIT with respect to any joint appointments to be made by MIT and the Government. 

MLE agree with the Government that the MLE Board shall report to the Government in accordance with Irish public sector reporting procedures, an outline statement of such procedures is attached as Exhibit D hereto.
5.
Degree-Granting Programmes TC "5.
Degree-Granting Programmes" \f C \l "1" . It was agreed in the Original Support  Agreement that a vital factor in the successful development and operation of MLE is that MLE be able to offer programmes which result in earning academic degrees at one or more universities in Ireland.  It had been anticipated that MLE would enter into agreements with one or more Irish universities concerning joint programmes resulting in degrees from such universities and other forms of collaboration and affiliation and the Parties agreed to use reasonable best efforts to cause at least one Irish university to enter into such an agreement with MLE by June 30, 2000, so as to permit admission of students into degree-granting programmes at MLE by the commencement of academic year 2000-2001. 
The anticipated level of progress has not been made, and the Parties agree that the expeditious future development of such degree granting programmes is a fundamental element of  this Agreement and an essential inducement to the Government in providing further financial support as outlined herein. MLE agrees with the Government that is shall, before 31st March 2005 prepare and present to Government, a detailed action plan for the implementation of Degree granting programmes at or in conjunction with MLE (the “Degree Course Action Plan”), such plan to identify;  
(i) a clear set of objectives in relation to the outline curricula and duration of the degree courses,
(ii) an analysis of the target market and a detailed and specific plan for attracting appropriate students,
(iii) a timetable for the implementation of the Degree Course Action Plan, including realistic target dates for the publication of advertisements, interviewing and selection of students, commencement of courses and proposed graduation timeframes,
(iv) a budgeted analysis of the resources of MLE to be applied towards the degree courses and a detailed assessment of the projected input and assistance required from MIT and the anticipated costs of such MIT assistance.   

[In furtherance of these goals, the Government will encourage research collaboration between MLE and Irish universities and will establish a fund to provide for at least three such collaborative research projects annually, beginning in 2000.  The Government hereby agrees to allocate not less than £1 million annually to such fund during the term of this Agreement.]

6.
MLE Facilities TC "6.
MLE Facilities" \f C \l "1" .  It is recognised that the success of MLE is dependent upon having appropriate facilities to house its operations.  The Government has secured on behalf of MLE appropriate premises situated in [the Guinness Storehouse?] in Dublin which are and will continue to be made available at nominal cost as provided in this Agreement.   


The Government shall continue to be responsible for the cost of leasing the  premises and MLE shall be responsible for the cost of fit out, furnishing, equipping and refurbishment.  The Government shall continue to hold title to the premises and shall continue  to grant MLE a licence to use such premises for a nominal Licence Fee  of not more than €1.27 per annum through the term of this Agreement. 
7. 
Financial Plan TC "7.
Financial Plan" \f C \l "1" .  It is anticipated that financial support for MLE will come from several sources including (i) private pledges, gifts and contributions to be secured by the MIT Media Lab personnel for MLE in the first year and by MLE personnel; (ii) research grants and corporate sponsorships, pursuant to a programme to be modelled on the one currently maintained by the MIT Media Lab; (iii) royalties, license fees and other similar revenues from the grant of intellectual property rights; (iv) related investment income; and (v) Government contributions.  MIT’s commitments and targets with respect to clauses (i) and (ii) in the preceding sentence are contained in the Revised Affiliation Agreement.  The Government’s has fulfilled pre-existing commitments to MLE with respect to clause (v) in the first sentence of this section in accordance with the  MLE Establishment Agreement and the Original Support Agreement. Its ongoing and future commitments are as provided for in this Agreement and in the Operation Agreement.  Exhibit [C] hereto contains an indicative projection of revenues over the next five years of MLE’s operations.  

Financial support for MLE over the term of this Agreement is projected to come principally from the private sector by way of corporate sponsorships, research contracts and income to be generated through licensing and investments.   The Government shall provide the support as detailed in this Agreement and Exhibit C.  Budgets and forecasts will be prepared annually by MLE and adopted by the MLE Board as provided in this Agreement.

8.
Mutual Undertakings of the Government and MLE TC "8.
Mutual Undertakings of the Government and MLE" \f C \l "1" .  To induce MLE to enter into this Agreement and the Affiliation Agreement, the Government agrees to make payments of up to [
] annually to and on behalf of MLE, as projected in Exhibit C and detailed in this Agreement. 
The Government shall make quarterly support payments to MLE, payable on the first day of each quarter, subject to an overall maximum payment per quarter of [ ], maximum annual aggregate annual payment of [ ] and maximum payment over the term of this agreement of [ ]. The Government shall make its payments on the basis of quarterly budgets and forecasts submitted to the Government at least four weeks before the commencement of the next quarter. The Quarterly budgets shall identify the following detail;

(i) projected cash revenue from all commercial sources in the relevant quarter, broken down to show the projected sources of such revenue, and identifying in reasonable detail the underlying basis for the projection, in particular whether it constitutes regular quarterly income from the same commercial sources, guaranteed contracted revenue falling due for payment, or aspirational revenue based on potential contracts;
(ii) the projected budgeted operating costs of MLE for the relevant quarter,

(iii) the projected payments to MIT pursuant to the Revised Affiliation Agreement identifying the nature and extent of the services and support required from MLE, and the costs of same,

(iv) the amount required from the Government as a support payment for the relevant quarter, so that total projected MLE revenue meets total projected MLE expenditure,  

(v) a balancing statement for the previous quarter identifying whether actual revenues exceed actual expenditure or vice versa, and identifying the utilisation of any surplus or the funding of any shortfall.  
The government shall make the quarterly support payment by bank transfer to the Account of MLE before the first day of the next relevant quarter.

The support payment mechanism is intended only to provide financial comfort to MLE that it shall have sufficient resources to meet its quarterly outgoings, it is not intended as a guaranteed indefinite quarterly payment. Surpluses in any quarter should be used to fund the activities of the next quarter. It is the intention that the quarterly support payment should be reducing over the term of this Agreement, and that MLE should be moving toward being a self funding operation.  
    

To induce the Government to enter into this Agreement, MLE agrees to enter into the Revised Affiliation Agreement with MIT in the form attached hereto as Exhibit B.  MLE hereby agrees to use its reasonable best efforts to achieve the goals envisioned for it in this Agreement and in the MLE Establishment Agreement.

9.
MLE Expenses and Budgets TC "9.
MLE Expenses and Budgets" \f C \l "1" .  The MLE Chief Executive shall present to the MLE Board not later than 60 days before the commencement of each year a detailed operating budget and capital budget showing anticipated operating expenses and capital expenses, respectively.. Each such budget shall be accompanied by a summary forecast of the requirements for the following three years.  Each such budget and forecast shall include information as to the revenues expected to be available to meet the expenses, including the timing of receipt of such revenues.  During the term of this Agreement, all such operating and capital budgets and forecasts shall be in a format set by the MLE Board in agreement with the Government Liaison Committee and shall be submitted to the Government Liaison Committee for review and comment when submitted to the MLE Board.  If any written comments made to the MLE Board by the Government Liaison Committee are not adopted by the Board in the applicable budget or forecast when the Board acts thereon, the Board or the MLE Chief Executive shall provide a written response to the Government Liaison Committee explaining the reasons therefor within 30 days of approval by the MLE Board of the applicable budget or forecast. 

10.
Reporting; Adjustments to Financial Support TC "10.
Reporting; Adjustments to Financial Support" \f C \l "1" .  During the term of this Agreement, MLE shall prepare such reports as to its activities as the Government Liaison Committee General may reasonably request.  Without limiting the foregoing, MLE shall file a report every 6 months with the Government Liaison Committee as to the following:  (i) corporate sponsorship and contract research revenues received and contracted for; (ii) gifts and contributions received and pledged; (iii) number and nature of patent applications filed and patents issued; (iv) number and nature of start-up and other companies licensing MLE technology and, unless confidential, financial arrangements with respect thereto; (v) research volume per faculty member of MLE; (vi) Masters degree graduates (total and per faculty member); (viii) Ph.D graduates (total and per faculty member; and (viii) refereed publications (total and per faculty member).  In addition, MLE shall continue to deliver to the Government Liaison Committee within 60 days of the end of each semi-annual period, operational and financial reports in format to be agreed upon between the MLE Board and the Government Liaison Committee.  Finally, MLE will continue to deliver audited financial statements within 120 days of the end of each year, to the Government Liaison Committee.

If during the next two years of operation after the Effective Date, MLE’s actual corporate sponsorship and research contract revenue receipts are less than the levels shown in Exhibit [C] hereto, and MLE shall not be able to adjust its operating and capital expenses so as to meet all its obligations in a manner satisfactory to the Government Liaison Committee and MIT, then the Government and MIT will work with the MLE Board to agree upon a new business plan and a new set of multiyear projections for MLE for the remainder of the term of this Agreement, in place of Exhibit [C] or the MLE budgets and forecasts as adopted.  
If (i) the Parties and the MLE Board are unable to agree on a new business plan and set of projections reasonably satisfactory to all three, or (ii) the Government is dissatisfied with the pattern and/or extent of the quarterly support payments, then the Government shall be entitled to terminate this Agreement  and the Operation Agreement upon 120 days written notice to the other Party and MLE, and in such event MIT and MLE shall be entitled to terminate the Revised Affiliation Agreement.  


The MLE Board shall, in all cases, exercise prudence with respect to expenditures in light of expected revenues.


11.
Liaison TC "11.
Liaison" \f C \l "1" .  It is recognised that the successful development and operation of MLE will benefit from regular, ongoing discussion and consultation among the Government, MIT and MLE.  The Government shall, promptly, after execution of this Agreement and from time to time, designate persons representing selected Government departments and agencies, and/or such other persons as it considers appropriate, to serve as its liaison committee (the “Government Liaison Committee”) in such discussion and consultation with the MLE Board and the appointed representatives of MIT. A member of the MLE Board designated by the MLE Board shall be entitled to act on behalf of MLE under this Agreement, except where otherwise expressly provided. 

12.
[Reserved] TC "12.
[Reserved]" \f C \l "1" . 

13.
Default; Remedies TC "13.
Default; Remedies" \f C \l "1" . 


(i)
Default.  A default shall occur hereunder if any of the following shall occur:



a)
the Government shall fail to make a required payment to MLE and such failure is not remedied within 30 days after written notice thereof;



b)
either Party shall fail to observe or perform any of its other agreements, covenants or obligations, or breach a material representation or warranty made, under this Agreement and such failure or breach is not remedied within 90 days after written notice thereof; provided that if such failure or breach by its nature can not be remedied within 90 days the Party which would otherwise be in default shall not be in default so long as it pursues the remedy continuously and in good faith in every reasonable manner;



c)
either Party shall commence voluntarily a proceeding under bankruptcy or insolvency or similar laws offering protection against creditors, or declare itself to be insolvent or unable to pay its debts as they become due, or make an assignment for the benefit of creditors or apply for or consent to the appointment of a trustee, receiver, custodian or similar official or agent for a substantial portion of its property; or 



d)
either Party shall have a petition filed, or an order or decree for relief sought against it in an involuntary proceeding under bankruptcy or insolvency or similar laws for the relief of debtors and the same shall be granted or remain undismissed for sixty (60) days; or



e)
MIT or MLE is in default under the Affiliation Agreement or the Government or MIT is in default under the MLE Establishment Agreement.


(ii)
Remedies.  If a default occurs and is continuing hereunder; 



a)
the non-defaulting Party may enforce the obligations of the defaulting Party by legal proceedings to recover damages caused by such breach, but not Consequential Damages, including court costs; and



b)
the non-defaulting Party may terminate this Agreement upon sixty (60) days’ written notice to the defaulting Party.


The foregoing rights and remedies shall be cumulative and shall not exclude any               rights and remedies afforded by law, provided there is no duplication of recovery.

14.
Continuation of Support TC "14.
Initial Term; Continuation of Support" \f C \l "1" .  The term of this Agreement shall end on the earlier to occur of (i) five years after the Effective Date and (ii) exercise by either Party of a right to terminate this Agreement.  This Agreement sets forth certain agreements and understandings relating to the next five years of MLE’s operation.  It is anticipated by the Parties that after such period of time the Government will continue to support MLE in a manner to be determined by the Government and MLE and set forth in an extension, supplement or amendment of this Agreement or a new agreement.  The process of determining the nature of any such continuing support will occur during the fourth year of MLE’s operation after the Effective Date.  MLE will consult with MIT in such process and notify MIT of their decision not later than at the end of such ninth year.

15.
Representations and Warranties TC "15.
Representations and Warranties" \f C \l "1" .


a)  MLE represents and warrants to the Government that (i) MLE is a company duly incorporated and validly existing under the laws of Ireland, (ii) it has the power to enter into this Agreement and (iii) this Agreement has been duly authorised, executed and delivered by it.


b)  The Government represents and warrants to MLE that it has the power, under the laws of Ireland, to enter into this Agreement and that this Agreement has been duly authorised, executed and delivered by it.

16.
Not Used
17.
Governing Law; Jurisdiction TC "17.
Governing Law; Jurisdiction" \f C \l "1" .  This Agreement and the relationships created hereby will in all respects be governed by and construed in accordance with Irish law.  Subject to the provisions of Sections 18 and 19, each Party irrevocably agrees that the courts of Ireland are to have exclusive jurisdiction to settle any disputes which may arise out of or in connection with this Agreement and the documents to be entered into pursuant to it and that, accordingly, any legal action or proceedings arising out of or in connection with this Agreement and such documents (each “Proceedings”) may be brought in those courts and each Party irrevocably submits to the jurisdiction of those courts.  Each Party irrevocably waives any objection which it may at any time have to the laying of the venue of any Proceedings in any court referred to in this Section 17 and any claim that such Proceedings have been brought in an inconvenient forum.

MLE appoints, until further notice, Michael Greene, and in his absence, the managing partner of A&L Goodbody and it successors (now of International Financial Services Centre, North Wall Quay, Dublin) to receive, for it and on its behalf, service of process in any Proceedings in Ireland and the Government appoints, until further notice, the Chief State Solicitor and its successors (now of Osmond House, Little Ship Street, Dublin) to receive, for it and on its behalf, service of process in any Proceedings in Ireland.  Such service shall be deemed completed on delivery to the relevant process agent (whether or not it is forwarded to and received by the Party in question).  If for any reason a process agent ceases to be able to act as such or no longer has an address in Dublin, the relevant Party irrevocably agrees to appoint a substitute process agent reasonably acceptable to the other Party and to deliver to them copies of the new agent’s acceptance of that appointment, within 30 days.  Each Party irrevocably consents to any process in any Proceedings anywhere being served by mailing a copy by registered or certified pre-paid post to it in accordance with Section 20.  However, nothing in this Section shall affect the right to serve process in any other manner permitted by law.

18.
Dispute Resolution TC "18.
Dispute Resolution" \f C \l "1" .  If any dispute between the Parties arising out of or in connection with this Agreement, or the breach, termination or validity hereof, and such dispute has not been resolved within 30 days between the Parties’ representatives with day-to-day responsibility for the administration of this Agreement, it shall first be referred to the Secretary General and to a member of the MLE Board designated for the purpose who shall endeavour to arrive at an amicable resolution to such dispute.  If the dispute has not been resolved by the Parties within 30 days from such referral to the aforementioned Secretary General and member, or if the Secretary General and member mutually decide, in writing, that they wish such period to expire earlier, then the dispute shall be submitted directly to arbitration under Section 19.


This Section 18 and any discussions which take place pursuant to it shall be without prejudice to any right or remedy which any such Party may ultimately have, should the matter in dispute fail to be resolved by such discussions.

19.
Arbitration TC "19.
Arbitration" \f C \l "1" .  Where any dispute is not resolved under Section 18 then such dispute may be referred to non-binding arbitration to be conducted by an arbitration panel in Dublin, Ireland pursuant to the rules of the Chartered Institute of Arbitrators, Irish Branch.  The arbitration panel shall consist of three arbitrators.  The Party initiating arbitration shall nominate one arbitrator in the request for arbitration and the other Party shall nominate a second in the answer thereto within thirty (30) days of receipt of the request.  The two arbitrators so named will then jointly appoint the third arbitrator.  If the answering Party fails to nominate its arbitrator within the thirty (30) day period, or if the arbitrators names by the Parties fail to agree on the third arbitrator within sixty (60) days, the office of the Chartered Institute of Arbitrators, Irish Branch in Dublin, Ireland shall make the necessary appointments of such arbitrator(s).  The decision or award of the arbitration tribunal (by a majority determination, or if there is no majority, then the determination of the third arbitrator, if any) shall only be binding on the Parties where both Parties agree, in writing, to be bound by such decision.  Either Party may abandon the arbitration process under this Section 19 at any time upon two Business Days notice to the other Party.  This Section 19 shall be without prejudice to any right or remedy which any Party may ultimately have, should the matter in dispute fail to be resolved by such arbitration.


Each Party shall bear the costs and expenses of those members of the arbitration panel appointed by it.  All other costs and expenses associated with the arbitration proceedings under this Section 19 shall be borne equally by the Parties.

20.
Notices TC "20.
Notices" \f C \l "1" .  Each notice under this Agreement shall be given by fax or otherwise in writing.  Such notice shall be given or sent to the relevant Party at the fax number or address and marked for the attention of the Person, if any, from time to time designated by such Party to the other Parties for the purpose of this Agreement.  The initial fax number, address and Person so designated by each Party are as follows:

Government, Secretary General and Government Liaison Committee:




Contact:
Secretary General to the Government



Address:
Department of the Taoiseach






Merrion Street






Dublin 2.



Fax No.:
353-(0)1-6766830



with copies to:

Contact:
Secretary General




Address:
Department of the Taoiseach





Government Buildings






Merrion Street






Dubin 2.



Fax No.:
353-(0)1-6621019

MLE:




Contact:
Chief Executive, MediaLabEurope Limited




Address:
To be provided




Fax No.:
To be provided



with copies to:




Contact:  
To be provided




Address:  
To be provided




Fax No.    
To be provided

In all cases where such notices are sent, copies shall be sent to MIT:




Contact: Director, MIT Media Laboratory




Address: 20 Ames Street, Cambridge, MA 021349





Fax: 617-258-6264


Any notice under this Agreement shall be irrevocable.  Any notice shall be effective when actually received or, if earlier, when deemed to be received (whether or not actually received).  Such notices shall be deemed to be received by the relevant Party (if sent by fax with a transmission report confirming uninterrupted transmission to the required number by the next Business Day or (in any other case) when left at the address required by this Section 20 or three Business Days after being put in the airmail post,  postage prepaid and addressed to that address.

21.
Variation TC "21.
Variation" \f C \l "1" .  Except as otherwise provided by its terms, this Agreement may not be varied except by an agreement in writing signed by the Parties.

22.
Waiver TC "22.
Waiver" \f C \l "1" .  No delay or forbearance by any Party in exercising any right, power or remedy under this Agreement shall impair or be construed as a waiver of such right, power or remedy.  Any waiver by one Party of the obligations of another Party under this Agreement shall be in writing, signed by the Party giving the waiver and shall not affect obligations of any other Party not specified in such waiver.  Any single or partial exercise of any such right, power or remedy shall not preclude any other or further exercise thereof or the exercise of any other right, power or remedy. Any express waiver of any breach of this Agreement shall not be deemed to be a waiver of any subsequent breach.

23.
No Partnership or Joint Venture TC "23.
No Partnership" \f C \l "1" .  Neither this Agreement nor any other agreement or arrangement of which it forms part, nor the performance by the Parties of their respective obligations under any such agreement or arrangement, shall constitute a formal, legal partnership or a joint venture between the Parties.  No Party shall have any authority to bind the other Party as its agent or otherwise.

24.
Time of the Essence TC "24.
Time of the Essence" \f C \l "1" .  Time shall be of the essence of this Agreement, both as regards the dates and periods mentioned and as regards any dates and periods which may be substituted for them in accordance with this Agreement.

25.
Exclusion of Implied Terms TC "25.
Exclusion of Implied Terms" \f C \l "1" .  This Agreement expressly excludes any warranty, condition or other undertaking implied at law or by custom or otherwise arising out of any other agreement between the Parties or any representation not contained in a binding written legal agreement entered into by the Parties.  Each Party acknowledges and confirms that it does not enter into this Agreement in reliance on any warranty, condition, undertaking, agreement or representation so excluded.

26.
Entire Agreement TC "26.
Entire Agreements" \f C \l "1" .  This Agreement constitutes the entire agreement between the Parties with respect to the subject matter of this Agreement and supersedes any prior agreement between them with respect to such subject matter.

27.
Public Announcements TC "27.
Public Announcements" \f C \l "1" .  This Agreement shall be subject to the Freedom of Information Act and other public laws of Ireland, as required by law.  To the extent permitted, the following provisions shall apply:


Neither Party shall, except with the written consent of the other Party, make any press announcements concerning this Agreement in any way after the date hereof and neither Party may use the name of the other Party for the purposes of advertising or publicity without that other Party’s consent; provided that no such consent shall be required in connection with statements relating to the general existence of this Agreement, the purposes for the establishment of MLE, the duration of this Agreement or the location of MLE’s facilities.

28.
Limitation of Liability and Costs TC "28.
Limitation of Liability and Costs" \f C \l "1" .  

(i) Mitigation of Loss.  A Party establishing or alleging a breach of contract or a right to be indemnified in accordance with this Agreement shall be under a duty to take all necessary measures to mitigate the loss which has occurred, provided that it can do so without unreasonable inconvenience or unreasonable cost.


(ii) Consequential Loss.  In no event shall any Party, its officers, employees or agents be liable to any other Party (on the basis of breach of contract, indemnity, warranty or tort, including negligence and strict or absolute liability, or breach of statutory duty or otherwise) for any matter arising out of or in connection with this Agreement in respect of any Consequential Loss suffered by such other Party.  Each Party undertakes not to sue any other Party, its officer, employees or agents in respect of such Consequential Loss.  Each Party declares that it holds the benefit of this sub-section on trust for itself and its officers, employees and agents.


(iii) Costs.  Each Party shall bear all of its own costs incurred by it in connection with the preparation, negotiation and entry into this Agreement and the documents to be entered into pursuant to it.

29.
Rights Non-Assignable TC "29.
Rights Non-Assignable" \f C \l "1" .  No Party may without the prior written consent of the other Party assign or transfer to any Person any benefit or obligation under this Agreement, in whole or in part, absolutely or conditionally. It is anticipated that the Government may establish a new entity with all the necessary powers to carry out the obligations of the Government under this Agreement and the MLE Establishment Agreement and MLE will co-operate on reasonable terms to effect assignments as the Government shall request.

30.
Severability TC "30.
Severability" \f C \l "1" .  If any material term, condition or provision contained in this Agreement shall be held to be invalid, unlawful or unenforceable to any extent, the Party adversely affected shall, if it deems the adverse effect to be substantial, be entitled to give sixty (60) days written notice of termination of its obligations under this Agreement.

31.
No Third Party Beneficiaries.  With the exception of MIT there shall be no third party beneficiaries under this Agreement.

32.
Execution TC "31.
Execution" \f C \l "1" .  This Agreement may be executed in any number of counterparts, all of which when executed and delivered shall constitute one and the same instrument.  Any Party may enter into this Agreement by any such counterpart.
33.
Effective Date.  This Agreement shall become effective upon the date upon which the last of this Agreement, the Revised Affiliation Agreement and the Operation Agreement to be executed and delivered is executed and delivered. 


IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed and delivered as of the date first referenced above.

The Government of Ireland


MediaLabEurope Limited 

By:_______________________________
By:_________________________________


     Secretary General to the Government

Chairman


� Is this continuing? 
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