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Operations of the Foreshore Section-Coastal Zone Administration
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REVIEW AUDIT REPORT
Coastal Zone Management Division
Foreshore Section

October 2005
Executive Summary

1. INTRODUCTION

This report is a review of the implementation of the recommendations from the Audit Report the Coastal Zone Management Division,  Foreshore Section dated June 2004. 

The audit has been conducted in accordance with the Standard for Professional Practice of Internal Audit set out by the Institute of Internal Auditors.
2. MEASURE EXAMINED

The original report examined the administrative procedures involved in the processing of applications for development on the foreshore under the Foreshore Acts. The role of Coastal Zone Management Division is to support the development of sustainable Coastal Zone Management to ensure sustainable balanced development on the foreshore with due impact on the environment and other land/sea users and to maximise the benefits to the State from such development.

The principal functions of the Division are to support the development of sustainable Coastal Zone Management through new policies, plans and legislation and through effective licensing arrangements for foreshore, and aquaculture. The audit covered developments on the foreshore and reclaimed foreshore only. The processing of applications for aquaculture and fish culture licences is the subject of a separate review audit.

3. AUDIT METHODOLOGY & SCOPE

The scope of the review audit was to specifically look at the implementation of the recommendations made by the Internal Audit Unit in the previous audit report.

4. AUDIT RESOURCES

The review audit was conducted by Seán Ó Broin during the period August/September 2005.

5. OPINION
Based on the review of the implementation of the recommendations set out in the original audit the opinion is now as follows: 

· Objective No. 1

We are generally satisfied that there are adequate procedures to ensure that applications for leases/licence and the decisions reached on those applications, comply with the relevant rules, are justifiable on the basis of managing the resource and that decisions are fully documented.
· Objective No.2
We are generally satisfied that there are adequate arrangements to ensure that those in receipt of leases and licences have furnished appropriate information on their activities and that this information provides a true and fair view of actual activity and is adequately assessed by the Department
· Objective No.3
We are partially satisfied that the systems in place are adequate to ensure receipts are received when due, amounts are correct, and that Exchequer receipts are properly safeguarded.

. 
· Objective No. 4
We are partially satisfied, as steps have been taken but are not yet complete that will improve the financial and accounting systems to ensure receipts are correctly recorded reported and managed.

· Objective No. 5
We are partially satisfied as steps have been taken but are not yet complete that will improve the Coastal Zone Management Division computer systems to ensure accuracy of receipts and satisfactory security procedures.
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FINDINGS, RECOMMENDATIONS & UPDATEs

Below are listed the findings and recommendations of the previous audit and the updated situation in relation to the implementation of the recommendations;

 

Serious Weakness: Category A
 

1. Debtors Control
Debtors amounted to €1.5 million when the Division took over responsibility for this function from the MMO about 18 month ago. The system in operation within MMO was a manual system and the Division has introduced a computerised system on Excel spreadsheet to alleviate the problems arising.

 

There have been 1,334 foreshore deeds issued to-date, of which 598 are currently paying rent or are overdue. At the time of the fieldwork for this audit, arrears of €796,738.73 were due to the Department. (See details and amounts of spread outstanding in Appendix No. 2 to the Report). It is noted that arrears of rent on foreshore leases/licences amounting to €261,533 are due from X Port Company, 

 

A clerical officer undertakes administration for rental payments due.

There is a need for a full review of this debtors figure to establish: -

 

· Bad or Doubtful Debts

· Cost effectiveness of collection of small and insignificant amounts of rental payments

· Legal rights, e.g., squatter’s title, if rent not collected, thereby affecting position of the State with regard to unencumbered title to the foreshore.

· Possibility of alteration of leases/licences with small and insignificant amounts of rental payments to €1 per year (if demanded).
 

Recommendation
The Division should continue its momentum to clear or write off any outstanding debts. The assistance of Maritime Transport to be sought to clear the arrears of €261,533 due from X Port Company 

 

Consideration should be given to changing leases/licences from rental payable to payable (if demanded), particularly for amounts regarded as insignificant and for write-off of debts that are non-recoverable or uneconomic to pursue. The advice of the Chief State Solicitor’s Office and/or Attorney General’s Office should be sought about the matter.

A full review of this debtors figure should be carried out to establish

· Bad or Doubtful Debts

· Cost effectiveness of collection of small and insignificant amounts of rental payments

· Legal rights, e.g., squatter’s title, if rent not collected, thereby affecting position of the State with regard to unencumbered title to the foreshore.
Possibility of alteration of leases/licences with small and insignificant amounts of rental payments to €1 per year (if demanded).

 

It is recommended that a suitably trained EO or HEO should be assigned specific responsibility for Debt Management & Control. This person could manage the timely issuance of invoices, the collection and reporting of debt. Given the level of uncollected debt, additional expenditure on staffing is likely to yield a substantial return to the department and represent good value-for-money.

 

Management Response

 

The Division believes that considerable progress has been made in dealing with rent collection since responsibility for this function was taken over from the MMO, and wishes to underline its commitment to continuing to take necessary action in this area. Specifically, the issue of monies owed by the X Port Company will be pursued immediately, in liaison with Maritime Transport Division. The other suggestions made, such as reviewing the efficacy of collecting very small rentals, will be pursued, taking legal advice as necessary and consulting as required with the Department of Finance, over the next three months. The scope for having a dedicated EO/HEO for rent collection will be reviewed immediately, but it is highly unlikely that this could be achieved from within existing resources. 

	Update from Division

Progress in reducing arrears has been maintained and they now stand at €338,000.

CZMD has further streamlined procedures by eliminating the issuing of multiple reminders. Only one reminder will be issued in future, and this will signal that failure to pay will lead to the matter being put in the hands of the legal services.

A number of cases, including X, have been referred to the legal services already, and this approach will be pursued as necessary in further cases.

The question of the efficacy of collecting small rents will be pursued with the Department of Finance, in the context of a reconsideration of the terms of the governing 1987 sanction that has been initiated with them. CZMD is conscious of the need to ensure that any action in this regard will not prejudice the State’s property rights.

It is not possible, within current resources and given current demands (including work associated with the development of the new computer system) to assign an EO or HEO full time to fee collection. The position is being kept under review.                                       




Serious Weakness: Category A

2. Monthly Reconciliation of Income
A monthly reconciliation of income against the figures contained in the FMS (Appropriation in Aid) does not take place. During the course of the audit an attempt was made to reconcile income against the figures in the FMS, but this wasn’t feasible, since rental income for occupation of the foreshore by Aquaculture Unit are not included in the Excel spreadsheet.

Lodgement summaries are not produced by CZMD, because receipts are recorded on the Excel spreadsheet as and when received, not by date of actual lodgement in Accounts Branch.

Recommendation

Details of rental payments by Aquaculture Unit in respect of occupation of the foreshore should be obtained on a monthly basis and recorded on the Excel spreadsheet to facilitate reconciliation of expenditure against the FMS. 

Reconciliation of lodgement summaries against monthly summaries in the FMS system.

Management Response

It is envisaged that responsibility for collection of aquaculture-related foreshore rents will continue to rest with the Aquaculture Section. Arrangements will be made, however, for details to be provided to the Foreshore section, so that the recommended monthly reconciliation with the FMS can be instituted without delay.

 

	Update from Division

The monthly reconciliation is undertaken by comparing entries for foreshore income on the Agresso system against the Division’s own records.




Serious Weakness: Category A
3. Unauthorised Reclamation of the Foreshore
The position with regard to unauthorised reclamation of the foreshore is compounded by centralisation of responsibility for foreshore within the Department and not by Local Authorities. Accordingly, “policing” of the foreshore is a difficult task Unauthorised reclamation of the foreshore could be problematic having regard to natural accretion. Unauthorised reclamation of foreshore at a particular point of the coast could result in coastal erosion further along the coast. Could satellite technology be used for “policing” developments on the foreshore? Such technology is currently available to Engineering Division and the Forest Service, which use Geographical Positioning System/Geographical Inventory System. The Division should be seen to be taking a more pro-active role with regard to monitoring of the foreshore and coastal erosion etc. by means of satellite technology currently available on the market.

Recommendation
The Division to consider the feasibility of introducing satellite technology such as GPS/GIS to monitor and control unauthorised reclamation and development on the foreshore.

Management Response

The Division would agree with what would appear to be IAU’s underlying point, viz. that systematic processes of foreshore regulation and enforcement are required.  This issue, which has considerable resource implications, not just for this Division but also for other Divisions within the Department and other areas of the civil service, will have to be addressed as part of an overall review of foreshore administration. The Division will pursue with Engineering Division and other expert advisers the feasibility of using satellite imaging or cognate technologies for monitoring of the Foreshore.

	Update for Division

The issue of policing of the foreshore for unauthorised development has been raised also by the C&AG and the SG has indicated in his response that the Department is not in a position, with its current resources, to undertake systematic policing of this nature. The scope for using the aerial photographic survey of the coastline as a means of identifying and pursuing unauthorised development is being discussed with Engineering Division: the likelihood is that the exercise, which will be relatively resource-intensive, will be addressed on a pilot basis in the first instance.




Control Weakness: Category B
4. Gaps in the Audit Trail
 

During the audit it was discovered that details of rent review were not attached to the relevant deeds.

The Division to has been requested to make available copies of the following documentation that could not be sources during the course of the audit.

 

· Department of Finance sanction for 99 years leases offered under the    Foreshore Acts during 2002.

· Department of Finance sanction for the process of capitalisation generally, to be made available.

· Ministerial sanction for the award of 99 year leases during 2002.
 

Recommendation
 

The Division to ensure that details of rent review are attached to relevant deeds.

 

The Division to make available copies of the following documentation to for   inspection by the IAU

 

· Department of Finance sanction for 99 years leases offered under the Foreshore Acts during 2002.

· Department of Finance sanction for the process of capitalisation generally, to be made available.

· Ministerial sanction for the award of 99 year leases during 2002.
 

Management Response

The specific information requested by IAU will be provided.

	Update from Division

The draft policy document on leases for offshore windfarms, which envisages 99- year leases for such developments, was submitted to and approved by the Department of Finance.

Subject to the foregoing, the information requested in respect of 2002 will be compiled and forwarded to IAU.

The Department of Finance is aware of the capitalisation approach, through individual cases that have been submitted for sanction. It may be desirable to formalise the position by way of a more general sanction, and the matter will be pursued with the Department of Finance in the context of the current engagement with them on the terms of the 1987 sanction.




Control Weakness: Category B

 

5. Data Base of Leases and Licences
Control Weakness: Category B

 

6. System for Recording Assets in Asset Register
The Division should consider whether the Asset Register should include a valuation for State owned foreshore. The Helm Report on the Asset Register states “foreshore lands have been regarded as heritage lands, but some large parcels may be designated for sale and development. Any change of use from preservation/conservation must be anticipated and reflected in future asset management and accounting policies”.

Recommendation
The Division should consider in association with Management Information Framework Division whether the Asset Register should include a valuation for State owned foreshore and reflected in future asset management and accounting policies

 

Management Response

CZMD would point out that the question of whether foreshore ought to be in the Assets Register raises a number of complex issues. The matter will, however, be discussed with the MIF Unit.

	Update from Division

The foreshore is an extensive area which is largely, but not exclusively, in State ownership. Valuing it would therefore be a major undertaking. Moreover, ownership of State foreshore does not, by and large, vest in the Minister for Communications, Marine and Natural Resources.

For these reasons, the Division is not convinced that it would be appropriate to seek to include a valuation for foreshore in this Department’s Assets Register. In this connection, it notes also the position adopted by the UK Crown Estates Commission, which is to value foreshore only where an economic activity is being permitted on the area concerned.

The Division will, however, engage with the MIF Unit on the matter, to discuss the issues involved.




Control Weakness: Category B

7. Accuracy of Maps/Drawings

IAU is of the opinion that the quality of maps/ drawings attached to leases/licences may not be satisfactory since the relevant OS reference is not always quoted. Many of the maps are “copies” of OS maps that could constitute breach of copyright.

 

There was a control framework that existed for many years which although less than perfect did provide a certain level of control with regard to the receipt of new applications. The practice which operated up to 1987 entailed attachment of a control sheet on the inside cover of the file containing details of foreshore leases/licences within the vicinity of proposed developments. Data from a previously granted lease or licence issued within the vicinity of a proposed development would be compared with that furnished in respect of a new application thereby providing a control mechanism against the possibility of duplication or overlap. 

 

The IAU is of the opinion that some tracking mechanism is required in order to facilitate the cross-referencing of applications for leases/licences against previously granted leases/licences should be put in place. This would contain information such as location, address, and mapping co-ordinates. This issue could be addressed with the database development referred to earlier.

 

There are a number of technological systems available on the market which would greatly enhance facilitate the administration of the foreshore. One such system for the administration of foreshore is the Geographical Inventory Systems (GIS) that operates in the Forest Service and in Engineering Division. The lack of suitable technology systems to control developments on the foreshore ranging from outfall pipes to large-scale infra-structural development projects, particularly within the vicinity of major sites such as harbours, ports etc could expose the State to unnecessary litigation arising from disputes over title etc., with consequential financial implications for the Exchequer.
 

Recommendation
It is recommended that the Division examine the feasibility of using the Geographical Inventory System (GIS) for the management and control developments on the foreshore. A tracking system should be introduced to provide a control mechanism against duplication or overlap of areas included in new foreshore leases/licences. The position with regard to usage and copyright of OS maps for administration of the foreshore to be clarified.

 

Management Response
While no problems of duplication or overlap have arisen to date, CZMD agrees that GIS would provide a very useful support to its overall work in the administration of the Foreshore Acts. The possibilities in this regard will be examined in detail in the ongoing contacts with ISD on the development of CZMD’s information systems. The importance of having clear and detailed maps in respect of applications is acknowledged. While the Division is not aware of particular problems in this regard, it will review existing arrangements. 
	Update from Division

It is a matter primarily for the Department’s Engineering Division, as advisers to CZMD, to comment on the adequacy of the maps accompanying an application, and better/revised maps can be demanded if this is considered necessary. The new information system will involve the recording on a GIS of all applications.

The GIS component is due to be delivered in the second phase of the project, which is scheduled for completion early next year.




Control Weakness: Category B

8. Information Systems
 

Control Weakness: Category C
 

9. Protocol for Applications

There is a protocol in existence for processing applications for foreshore leases/licences, which is very comprehensive. This Protocol was last revised during 2000 and requires updating.

 

Recommendation
Protocol for processing applications for foreshore leases/licences to be reviewed and revised if necessary.

Management Response

The Protocol will be reviewed over the coming months, to take account, inter alia, of any changes since it was drawn up.
 

	Update from Division

Work on developing a new protocol was deferred pending the development of the new information system so that account could be taken of any changes to procedures etc. arising from that system. The matter will be reactivated now that the information system is at an advanced stage of development.




Control Weakness: Category C
10. Charges for Applications
It is noted that there is now legal provision to levy charges for administration of foreshore applications, consequent on the Fisheries (Amendment), Act, 2003. Currently, there are no charges imposed by the Division for processing applications for foreshore leases and licences. The Valuation Office has recently introduced a charge of €400 per day or part thereof and €250 thereafter for advising on valuation e.g., capitalisation of leases, rental payments etc. It has been established that charges amounting to €20,450 have been incurred by CZD from the Valuation Office for provision of approximately 500 leases / licences/rent review during 2002. It is an anomalous situation that such costs are not being recouped from applicants for foreshore leases and licences. 

 

We propose to examine the adequacy of any charges introduced to offset costs imposed by the Valuation Office (both for new applications and rent reviews) during the review audit.

 

Recommendation

Clarification of the position with regard to introduction of charges for administration of foreshore. 

 

Internal Audit to review any system of charges introduced at the review audit stage.

 

Management Response
Consideration is being given to the introduction of charges for foreshore applications, as provided for in part 5 of the Fisheries (Amendment) Act, 2003. While the division notes the intention of CZMD to review any system of charges introduced, we would point out that the level at which fees are set (with the consent of the Minister for Finance) is a policy matter.

. 

	Update from Division

A draft SI providing for charges for applications is under preparation.




11. Other Points

 

1. General /Debtors

Maintenance of files satisfactory (with exception of control framework referred to in Paragraph 8) and issues of concern are well documented with transparent audit trail contained therein. A small sample (10) of deeds followed through to confirm inclusion on spreadsheet of details of rental payable and was found to be satisfactory. Files relating to major strategic, economic and social developments are very well documented with clear audit trails. Confirmation that rents are being collected from sample of deeds selected at random provides some assurance that the system is satisfactory.

 

We are of the opinion that the handover of responsibility for collection of foreshore rents from the MMO to the Division was uncoordinated, unplanned and therefore unsatisfactory since no significant effort was made beforehand to clear the accumulated arrears of €1.5 million. 

 

We would like to compliment the Division for the significant efforts made in reducing the level of arrears from the figure to €796,738.73 (including €261,533 due from the X Port Company). 

 

2. Methodology of Corporate Governance & Risk Assessment

There is an extensive methodology of risk assessment at a strategic level for major projects such as the Corrib Gas field, wind farms etc processed through the Marine Licence Vetting Committee (MLVC). However, there is no evidence of a structured system of corporate governance or formalised methodology of risk assessment having been carried out at an operational level with the exception of the statutory returns to both Houses of the Oireachtas under Section 20 of the Foreshore Act, 1933. 

 

IAU would have concerns in relation to the information systems available to the Division of the total effect on a stretch of foreshore of several leases/licences whilst information is available on individual developments. The total effect from a holistic point of view in relation to cumulative developments within a bay or stretch of coastline cannot be evaluated using the existing information system.

 

The introduction of the GIS recommended earlier would be more effective since details of all authorisations by stakeholders would be recorded on the system, thereby making monitoring and control of developments on the foreshore more effective.

 

We would like to see availability of an inventory of foreshore licences/leases a county basis from the database which could be compared with the planning permission issued by Local authorities and/or Water Pollution Licences issued by the Environmental Protection Agency (EPA). 

 

The adequacy of the indemnity in leases and licences against the risk of claims against the State in the event of an environmental disaster and/or bankruptcy or liquidation by limited liability companies etc should be assessed under the framework of corporate governance and risk assessment. 

 

Recommendation
 

We will examine the availability of an inventory of foreshore licences/leases a county basis from the database currently being developed which could be compared with the Planning Permission issued by Local Authorities and/or Water Pollution Licences issued by the Environmental Protection Agency (EPA). 

 

The framework of corporate governance and internal controls will be examined on the occasion of the review audit within the context of the implementation of the Report of the Working Group on Accountability of Secretaries General and Accounting Officers (Mullarkey).

Management Response
It is assumed that the second paragraph of section 12.2 is intended to refer to the capability of the process for consideration of foreshore applications to deal with cumulative effects.

CZMD would point out that detailed processes are in place for the detailed consideration of all aspects of applications. The intentions of the IAU as to their future work under the “Recommendations” heading are noted. The question raised as to the indemnity clause in leases and licences will be pursued with the legal services.

	Update from Division

The new information system for the Division will further enhance the ability of the Division to give comprehensive, effective and efficient consideration to all applications.

The issue of the indemnity clause is likely to figure in a case that is before the High Court at present, and the situation may have to be reviewed in light of that case.




 

3. Roles of Other Stakeholders

Under the Planning & Development Act, 2000 Part XV, Local Authorities are required to consult with the Department in relation to any proposed local authority developments crossing the foreshore prior to determination by An Bórd Pleanála. This stipulation is of critical importance with regard to effluent discharge pipes, sewerage schemes etc, since these could have major implications form the point of view of public health for aquaculture, particularly shellfish farming within the vicinity of such developments. 

Recommendation

Division to clarify position with regard to operation of the Planning and Development Act 2000, Part XV.

 
Management Response

CZMD would like to point out that An Bord Pleanala is the permitting authority in respect of local authority development on foreshore only where the proposed development is EIA. In other cases, the Foreshore Acts continue to apply. CZMD is in ongoing liaison with the Department of the Environment, Heritage and Local Government on the operation of the the new procedures introduced by the Planning and Development Act, 2000, and will work to ensure that any necessary action is taken to ensure the effective operation of these processes. 

	Update from Division

CZMD has had further engagement with DOEHLG and ABP on the operation of Part XV of the 2000 Planning Act. Arising from this, it is likely that DOEHLG will bring forward some legislative proposals designed to clarify and streamline processes. A seminar for relevant local authority personnel, to highlight relevant provisions and requirements, is envisaged for later this year or early next year.



4. Capitalisation of Leases
Leases are considered assets within the accounting standards. The Division does not apply the Department of Finance guidelines in respect of evaluation of capital projects when considering the valuation and charges for leases instead it relieves exclusively on the advise of the Valuation Office.  
IAU would also like to know whether any capital appraisal techniques or cost benefit analysis have been carried out by the Department and/or the Valuation Office before arriving at a decision to issue long-duration leases for major infra-structural projects, particularly since such projects will not be subject to the process of rent review by the Valuation Office.

Recommendation

IAU would recommend that the Division should seek advise from the Department of Finance in respect of whether the provisions of circular 1/94 are applicable to leases. 

Management Response

None

	Update from Division

CZMD does not believe that the capital appraisal guidelines for projects are applicable to valuation of foreshore property. It will, however, mention the matter to the Department of Finance in its engagement with that Department on foreshore matters generally.
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