Communications Regulation (Amendment) Bill, 2007*

Screening Regulatory Impact Analysis

(*Note:  The title of the Electronic Communications (Miscellaneous Provisions) Bill has been changed by the Parliamentary Counsel to the Communications Regulation (Amendment) Bill, 2007).

Description of Policy Context, Objectives and Options

Policy Context

Enforcement 

The current EU regulatory framework (in place since 2003) for the electronic communications sector is based on competition law principles.  The framework was designed to reform the European regulatory structure for the sector in the light of the experience of liberalisation.  It replaced the existing system of telecommunications licences with a new general authorisation system and changed the way significant market power of operators is determined and regulated.

The new framework aims to ensure competition between providers, some of whom dominate for historical infrastructural reasons, thereby giving them market advantage.  Relevant regulatory remedies are applicable under the Regulatory Framework to stimulate competition and discourage abuse of dominance thus leading to a better range of competitively prices services in the telecoms sector.   

The Department’s policy approach to give effect to the Regulatory Framework was and is a two-phase strategy.  

· Firstly the Minister introduced legislative provisions to give immediate effect to the new regulatory framework by way of Regulations under the European Communities Act, 1972.  Although the transposing Regulations gave the Commission for Communications Regulation (ComReg) new powers concerning civil remedies for breaches of regulatory obligations, it was not open to the Minister to introduce indictable offences for breaches of regulatory obligations as such offences are prohibited under the Act.

·  The second dimension to the strategic approach was and is to supplement these measures with Primary Legislation to give effect to the enforcement regime.  It was not open to the Department to consider primary legislation at the outset because of the complexity of the enforcement measures to be explored, combined with the time limit set by the EU which would have been difficult to meet if the transposition process had been undertaken using primary legislation.

Enforcement is a key element of effective regulation and appropriate remedies and sanctions are vital to secure regulatory compliance.  It is in this context that the enforcement proposals in this Bill have been considered.  Both ComReg and the European Commission have cited the lack of punitive enforcement measures as an obstacle to the implementation of the regulatory regime.  In the circumstances, the Minister must now progress the second phase of the implementation strategy and address the issue of ComReg’s enforcement powers.

The introduction of primary legislation also affords the Minister the opportunity to consider some new policy proposals including an initiative to provide ComReg with the power to investigate instances of overcharging and take remedial action.

The provision of emergency call handling has traditionally been provided by Eircom and its predecessors. Eircom have indicated that they are no longer willing to provide the service.  The Department has secured the agreement of Government to go to tender and to identify an undertaking to take over the service.  The objective of the legislation is to provide the legal basis for this proposal.  It is also proposed to increase the penalty provisions that can be handed down by a District Court where the Court has determined that a person has been found guilty of nuisance calls to the emergency call answering service and or the emergency services.

The management of the .ie Internet Domain Name is currently being carried out by a private company called the IE Domain Registry Limited (the IEDR).  The regulation of the .ie Internet Domain Name is presently provided for in the Electronic Commerce Act 2000 where the Minister has the power to introduce regulations.  To date no regulations have been prepared.  The proposed legislation provides for the transfer of the Minister’s powers to ComReg.
Explicit Statement Of The Objectives That Are Being Pursued

Enforcement

ComReg primarily operates in a commercial environment whereby decisions in respect of operators can have significant financial impact.  In terms of analysing telecoms markets, ComReg has found significant market power in both fixed and mobile markets.  Where dominance is found, ComReg is obliged to impose remedies in order to improve the competitive environment.  In order to encourage compliance among market players, especially the larger players, ComReg requires a suite of enforcement options ranging from minor sanctions for less serious breaches of the regulatory framework, to more stringent sanctions for major breaches of the framework.  Even if not used, a range of enforcement options can have a deterrent effect. 

The main objective of the enforcement section of this Bill is to provide for increased penalties for ComReg and the Data Protection Commissioner for obligations under the EU Electronic Communications Regulatory Package and more efficient prosecuting procedures for ComReg with a view to achieving compliance with regulatory obligations.  It is envisaged that the enforcement powers proposed, with both civil and criminal remedies will give ComReg the necessary powers to enforce regulatory decisions to support the development of competition in the market.  Unless ComReg’s decisions can be adequately enforced, its overall competence to carry out its functions is restricted.  

The current regulatory regime provides for summary proceedings with a maximum fine of €3,000 and the option of civil proceedings for non-compliance with obligations under that regime.  There are currently no indictable offences under the EU regulatory framework for electronic communications, for the reasons set out above.  The Bill envisages that serious breaches of the regulatory framework will be subject to indictable offences and that where appropriate, the continuation of non compliant behaviour may result in a new offence each day the non-compliant behaviour is continued with the possible imposition of further fines. 

In reports on the Implementation of the EU Telecommunication Regulatory Package, the European Commission has found that effective competition is often precluded by the lack of enforcement of National Regulatory Authorities (NRA) decisions.  In particular, in its 11th Report published in February 2006, it identified the limitations of the Irish NRA’s (ComReg) power to enforce decisions as an obstacle to the further development of competition in the fixed and broadband markets.  

Effective enforcement measures, which empower ComReg to secure compliance with regulatory requirements, may reduce the need for operators to engage in lengthy and costly litigation to resolve disputes.  Where an NRA has strong powers of enforcement, this of itself encourages operators to comply with their legal obligations.  

In summary, the draft legislative proposals do not radically change ComReg’s enforcement functions, but merely enhance and strengthen them within the existing framework.  

Overcharging

The Bill also contains proposals in relation to overcharging.  The objective here is to empower ComReg to investigate incidents of suspected overcharging i.e., charging in excess of published tariffs by undertakings and to make overcharging a summary offence.

The current regulatory framework provides ComReg with powers in relation to consumer protection but does not specifically allow ComReg to investigate overcharging.  The Director of Consumer Affairs has a role in consumer protection, but given ComReg’s overarching telecoms remit, it is considered appropriate to extend ComReg’s consumer protection role to include protection from overcharging.  Incidents of overcharging in 2004 by operators highlighted ComReg's absence of powers to intervene in such matters.  
Provision of an emergency call answering service by a private sector undertaking.

The emergency call answering service currently being provided by Eircom is being funded from their own resources.  It is proposed that the new service will be funded by a per call fee to be determined by ComReg and to be paid by public access telecommunications providers who forward emergency calls to the centre.  It is also proposed that ComReg will monitor the quality of the service and report annually to the Minister on the provision of the service. 

Regulation of the .ie Internet Domain Name

With the increasing importance of Internet addresses to our economic activity there is an increasing need to ensure that the operation of the .ie Internet Domain Name is technically, financially and operationally secure.  The putting in place of legal instruments for the regulation of the private sector company which is currently providing the service should provide for the necessary security to protect this service.

Identification Of the Various Policy Options/Choices Under Consideration To Achieve These Objectives

Option 1- Do Nothing /No Policy Change
The do nothing/no policy change option in relation to enforcement is not under consideration in the Department, as ComReg’s ability to enforce the EU Electronic Communications Regulatory package would be undermined if the status quo were to continue.  The main purpose of the Bill is to provide ComReg with enhanced powers to enforce the regulatory decisions.  Both ComReg and the European Commission have cited the lack of punitive enforcement measures as an obstacle to the implementation of the regulatory regime.  In the circumstances, the Department has no option but to enhance ComReg’s enforcement powers.

The do nothing/no policy change in relation to ComReg’s lack of powers to investigate overcharging is not under consideration for obvious reasons.

In relation to the provision of emergency call answering service, the do nothing/no policy change option is not under consideration in the Department.  Ireland is obliged under EU legislation to have a service in place and the provision of the service is critical for the citizens of Ireland.

In relation to the provision of regulation of the .ie Internet Domain Name, the do nothing/no policy change option is not under consideration in the Department.  Our economy is increasingly dependant on the maintenance of a stable national domain name and ComReg are well placed to regulate the provision of the service.

Option 2 – Introduce a Comprehensive Bill to give effect to the Legislative Requirements Identified
Enforcement: The current regulatory regime has been in operation since July 2003.  In the interim the existing structure has had an opportunity to be tried and tested.  While all the key stakeholders have worked towards achieving success within the limitations of the status quo, the fact that under the existing regime, serious breaches of the regulatory framework only attract a fine of €3,000 after summary conviction has been identified as a weakness.  Therefore, the Department’s policy objective from the beginning has been to introduce the regulatory framework as efficiently as possible in the form of Regulations under the European Communities Act, to give effect to the EU Directives in question and supplement the regulatory framework with primary legislation to provide a meaningful enforcement regime in terms of indictable offences for more serious breaches of the regulatory regime and continuing fines where this is appropriate.

Primary legislation is required to address the proposed solution in relation to the provision of the emergency call answering service.  There are no other primary sources of legislation that provide the requisite vires. 

The legislative provision giving the power to the Minister to make regulations in relation to the management of the .ie Internet Domain Name is set down in the Electronic Commerce Act, 2000.  The power to delegate these functions to ComReg is not included in the primary legislation.  It is now proposed to address this matter in this Bill.   

Option 3 – Introduce Interim Legislation

Introduce primary legislation with a sunset clause to deal with the matter of enforcement in the electronic communications sector on a short to medium term basis, on the assumption that competition law will prevail in the long term when the market is more mature.

This option is not under active consideration as the analysis undertaken by ComReg has indicated that either individual dominance or joint dominance is the predominant market structure in the Irish market.  There is no indication at this stage that the telecoms market is moving to a fully functioning competitive market.  In addition, in the current environment, the introduction of a sunset clause could lead to uncertainty in the market and undermine the high level objective of fostering the development of competition in the market through the effective implementation of the EU Electronic Communications Regulatory Framework.   

Given the nature of emergency call answering and the regulation of the .ie Internet Domain Name it is not considered that interim legislation is a suitable option.

Identification of Costs, Benefits and Impacts

Risks and Assumptions 

The risks associated with Options 1 and 3 - do nothing/no policy change or only do a limited amount, can be considered in terms of the negative impact on the Department’s Core Policy Goal:

 To contribute to sustained macro-economic growth and competitiveness and to ensure that Ireland is best placed to avail of the emerging opportunities provide by the information and knowledge society, by promoting investment in state-of-art infrastructures, by providing a supportive legislative and regulatory environment and by developing a leading edge research and development reputation in the information, communications and digital technologies sectors.

In regard to the aim of improving the environment in the telecoms sector, the main risk is that serious breaches of the telecoms framework will not attract significant penalties and that, in the absence of indictable offences, non compliant operators will have no incentive to be compliant. 

Costs and Benefits 

There are minimal cost impacts associated with the legislative proposals to be considered under Option 2 in relation to enforcement as 1) most of the obligations on the operators already exist under the Regulatory Framework, so there should be no new compliance costs, and 2) the body which will administer the legislation, the Commission for Communications Regulation (ComReg) is already established; ComReg fully supports the policy principles behind the proposed legislation.  The only costs, which may arise, are the costs of any Court actions arising after the enactment of the legislation.  These costs would accrue indirectly to industry via the industry levy which funds ComReg and directly to individual operators who are involved in court cases.

The main benefit is that the enforcement regime will encourage greater compliance with regulatory obligations thereby leading to an improved regulatory environment.  There is also the added bonus that, if the optimum regulatory regime is put in place to deal with the development of competition in the market, operators will be spared the cost and the inconvenience of challenging competition issues through the Courts.   

In addition, an enforcement regime that encourages greater compliance with regulatory obligations, leading to an improved regulatory environment and the development of competition should benefit emerging industry, national competitiveness and the consumer.

The cost of the provision of the emergency call answering service is currently estimated at €6m per year, which is currently paid by Eircom.  The provision of the emergency call answering service is obligatory on the Member State.  It is proposed that the costs be recovered by a regulated price for the answering of emergency calls.  This cost is envisaged to include any expenses incurred by ComReg as part of their regulatory function.

In relation to the regulation of the .ie Internet Domain Name it is envisaged that ComReg will recover their costs from industry.

Other Impacts

	Impact
	Comment

	Impacts on national competitiveness
	The impact on national competitiveness should be positive – see comments above

	Impacts on the socially excluded or vulnerable groups
	The proposals to give ComReg powers to investigate overcharging will have a positive impact on all consumers, particularly those who are less well off.

	Impacts on the environment
	None

	Whether the proposals involve a significant policy change in an economic market including an examination of the impacts on consumers and competition
	No significant policy change.   The legislative proposals are designed to enforce pre-existing policy and should have a positive impact on competition

	Impacts on the rights of citizens
	None

	Whether the proposal involves a significant compliance burden
	There will be no new significant compliance burden


Summary of Costs Benefits and Impacts

There are no significant negative costs or impacts associated with the legislative proposals on enforcement.  The benefits are positive for emerging industry, national competitiveness and the consumer.

The benefits of a robust enforcement regime include - 

· For serious or aggravated breaches, the ability to take criminal proceedings which can, in the case of an indictable offence, result in a large fine is desirable;
· The provision of criminal sanctions creates an effective deterrent against breaches of law and can also create a stigma for a non-compliant undertaking amongst stakeholders;
· Prosecutions should secure compliance.  In the case of continuing non-compliant behaviour, the ability to impose further additional fines for each day that the non-compliant behaviour continues, will encourage compliance (albeit that separate proceedings will be required to prosecute each additional offences).  In the case of indictable offences, failure to comply and rectify the breach prior to conviction may result in an increase in the severity of the punishment handed out by the Court.  
· Criminal sanctions send a signal as to the seriousness and gravity attaching to breaches of law. 

· Successful prosecutions can raise public awareness.

The cost of the provision of the emergency call answering service is currently estimated at €6m per year.  The provision of the emergency call answering service is obligatory for public access telecommunications providers.  It is envisaged that the placing of the service in a regulated environment will facilitate the delivery of a quality service in an open and transparent way.

In relation to the proposals to regulate the provision of the .ie Internet Domain Name it is envisaged that the regulatory model proposed will provide for a regulation model that will give confidence to the ongoing management to the operation of the .ie Internet Domain Name.

Consultation
The EU Electronic Communications Regulatory Framework was transposed into Irish law in July 2003 by means of Regulations under the European Communities Act, 1972.  A full public consultation on the fundamental legislative principles was conducted at that time.

The legislative proposals to be set out in the Communications Regulation (Amendment) Bill are designed, in the main, to give effect to the enforcement of the measures set out in the EU Electronic Communications Regulatory Package.

During the formulation of the enforcement and overcharging legislative proposals in this Bill, the Department consulted key stakeholders both formally and informally, including the Office of the Attorney General and ComReg, who will be charged with the implementation of the enforcement measures proposed.

All of the draft legislative proposals have been approved in principle by the Office of the Attorney General.  Furthermore, ComReg are fully supportive of the enforcement measures proposed in the Bill as they will give effect to the roles and functions that were prescribed for ComReg in the Regulations under the European Communities Act and the Communications Regulation Act, 2002.

The proposals in relation to the emergency call answering service have been put to an industry forum made up of telecommunications operators who have obligations to forward emergency calls to the emergency services.

The Department has consulted with the industry stakeholders in relation to the measures proposed in this Bill and a summary of their responses is below.

New Provisions

ComReg Budget and Work Programme

There was widespread welcome from all operators in the sector for this provision of the Bill.  

ComReg agrees that the publication of clear information regarding its work programme is appropriate.  The regulator also agrees that the publication of an estimate of its financial outgoings is worthwhile and will complement existing financial information in its annual report.

Power to Investigate Overcharging

The major operators were not in favour of this provision of the Bill.  They argue that it is in the interests of every operator to ensure that overcharging does not occur and that protection against overcharging already exists under general contract and consumer law.  Some smaller operators support the provision in relation to overcharging.  Respondents pointed to the need for more clarity in relation to the penalties provided for and the investigation by ComReg of incidents of suspected overcharging.  

ComReg welcomes the provision of additional powers in relation to overcharging by service providers.  It considers that the creation of an appropriate sanctions regime will encourage best practice in this area.  

Powers for ComReg to require persons to give evidence or produce documents and Court Proceedings

The major operators are not in favour of these provisions of the Bill.  They have strong reservations about extending to ComReg similar powers to those the Competition Authority currently has under section 31 of the Competition Act 2002.  They point to the different functions of the Competition Authority and ComReg in connection with the proposed powers, while in contrast, a number of the smaller operators were in favour of giving ComReg these powers has.  They go further in suggesting that a provision be inserted in the Bill to give competition type powers similar to those under the Competition Acts to ComReg.  They argue that this would enable the regulator to take the role of policing competition law, in relation to the telecommunications markets, from the Competition Authority, which has no specific knowledge of the those markets, and would also provide ComReg with greater flexibility in addressing specific problems.  They believe that these provisions will make it easier for ComReg to bring successful prosecutions.  

Update since March 2006:  The Minister has since decided to provide for competition law powers for ComReg in the Bill similar to those enjoyed by the Competition Authority – see Appendix A.

ComReg welcomes these provisions, which it considers to be positive in relation to its ability to conduct investigations and to pursue court proceedings.  It believes that the power to require people to make statements on oath and to produce documents would assist in its investigative functions (either on foot of a ComReg initiated investigation or a complaint from another operator or user).

Enforcement - Summary Offences; Continuing Fines; Indictable Offences

The major operators are not in favour of the proposals in provided for in this part of the Bill.  They raise the question as to why additional summary offences are being created when ComReg has, to date, not prosecuted summary offences under current legislation.  With regard to the provision for continuing fines for specified offences, they point to the need for greater clarity in relation to the offences to which the proposed regime would apply and the need for a ceiling on the total amount of fines that could be accrued, as provided for under the Competition Acts.  With regard to the introduction of indictable offences, they argue that as there is no history of serious non-compliance by operators with regulatory obligations, these offences with the level of fines proposed, are unjustified.  

The smaller operators agree with the creation of additional summary offences as proposed.  They see this provision as essential in providing the regulator with the necessary powers to encourage meaningful competition in the telecommunications market.  They also strongly support the introduction of indictable offences.  They point out that summary offences are necessarily limited in the sanction that can be applied and, in a market worth €4bn. per annum, do not provide a sufficient deterrent against breach of the regulations.  One respondent strongly welcomes the re-introduction of powers for ComReg to pursue fines of up to €4m or 10% of turnover for certain offences, as sending a strong signal to the industry about the regulator’s ability to force through changes in the sector.  

ComReg welcomes the creation of a number of new summary offences and the provision relating to indictable offences, which will enhance its enforcement powers in addition to acting as a deterrent to non-compliance.  

Update since March 2006:  The Bill as drafted does not specify particular summary or indictable offences, but rather provides an enabling mechanism whereby the Minister can, by Regulations made under the European Communities Act of 1972, provide for offences under those Regulations to be tried either on indictment or summarily.  Provision is also made for the imposition of continuing fines. 

Views of Other Respondents

The Office of the Director of Consumer Affairs welcomes the move to empower ComReg to investigate overcharging.  It is the Director’s view that in cases where sectors are regulated, it should follow that the regulatory body should also have responsibility for any associated consumer protection issues.  

Emergency Call Answering Service (ECAS)

There was widespread support for the proposal to set up an ECAS and to give it a legislative basis.  Most of the telecommunication operators objected to the proposal that ECAS be funded by way of a per call charge.  These operators indicated that the service should be funded by central Government.  

ComReg responded by requesting that all PATS (Public Access telephone service providers) be obliged to use ECAS.  A number of Government Departments responded and supported the proposals.  They requested that the ECAS service should provide no less than the current level of service and that additional services should be made available to the emergency services such as location information from mobile telephones.

.ie Internet Domain Name

There was general support for the proposals, which will enable ComReg to regulate the management of the .ie Internet Domain Name. Some respondents objected to the proposal that ComReg’s costs be paid for by industry.  On the other hand some respondents indicated that ComReg should have additional resources to carry out this additional task.

Enforcement and Compliance

The substantive legislative proposals are designed to give effect to the enforcement provisions of the EU Electronic Communications Regulatory Package, which were transposed into Irish law in 2003 by Regulations under the European Communities Act, 1972.  ComReg is already resourced to implement the legislative measures proposed in relation to enforcement and overcharging.  There are no new resource implications.

The regulation of the .ie domain name and the provision of the emergency call answering service are additional functions for ComReg.  There may be a requirement for ComReg to engage some expert consultancy to comply with these obligations.

There are no specific compliance targets in relation to any of the provisions to be set out in the primary legislation.

Review

The performance indicators can be measured in terms of Ireland’s position in EU and OECD league tables that report on the development of competition in the electronic communications market in Member States.

Ireland’s position relative to other Member States should improve in the medium to long term.

The question of a review of this legislation may arise in the context of a substantive review of the EU Electronic Communications Regulatory Framework.

The draft legislation provides for reports on the provision of the emergency call answering service to be prepared for the Minister for Communications, Marine and Natural Resources on an annual basis.

Department of Communications, Marine and Natural Resources

February, 2007.

Appendix A

(Screening) Regulatory Impact Analysis on additional proposals

Additional Proposals - Description of Policy

There are five new areas provided for in the Bill since the initial draft.  In keeping with the principle of proportionate analysis, it is not proposed to analyse the provisions relating to 1) access to infrastructure, 2) whistle blowers and the 3) transfer of Maritime Radio functions in detail in this Screening RIA.  A brief description of the impact of these provisions is outlined below, followed by a more detailed Impact Analysis of the provisions for 4) Competition powers for ComReg and 5) information gathering powers.

1. Access to Infrastructure 

Section 57 of the Communications Regulation Act 2002 provides a role for ComReg to resolve disputes relating to access to physical infrastructure with other infrastructure providers.  This Bill provides for a civil enforcement procedure to enable ComReg to enforce obligations relating to sharing of physical infrastructure against both operators and physical infrastructure providers (e.g. developers) who provide exclusive access to infrastructure (e.g. ducts) to only one undertaking.  It is becoming increasingly common for building developers to enter into these exclusive arrangements and a number of interested parties, including consumers, have contacted ComReg in respect of the implications of this practice, particularly in terms of access to services from the Universal Service Provider (USP) and other operators.  The current procedure allowing the sharing of infrastructure to be enforced is currently only enforceable against telecommunication companies through conditions attached to an authorisation. The new provision will benefit operators wishing to gain access to physical infrastructure and should result in more choice for consumers.  

2. Whistle Blowers

Following a Government Decision of 3 March 2006 that all legislation in preparation should where relevant, include provisions for the protection of “whistle blowers”; provisions in this regard are being included in the Bill.  This will provide protection for persons, who disclose to ComReg any incident of non-compliance of any obligations under this Bill and related enactments, which the person reasonably believes, is occurring.  An offence is provided for the making of a false disclosure. 
3. Maritime Radio functions

The provisions for the transfer of Maritime Radio functions from ComReg to the Maritime Safety Directorate of the Department of Transport, should impact positively on operations.  That Department requested the transfer of the functions to license Ships Radio Stations and to certify Marine Radio Operators as it issues all other ship certificates.  The integration of all maritime functions within one body is more logical from an operational point of view and should provide for improved customer services in this area.

4. Competition Powers

4.1 POLICY CONTEXT

The communications sector is of fundamental importance to the economy and is a significant factor in determining national competitiveness.  The current EU regulatory framework for the electronic communications sector is based on competition law principles and it aims to ensure competition between providers.  The results of market analyses carried out by ComReg under this framework have found dominance or joint dominance to prevail in the sector, and early indications from the current review of the EU Regulatory Framework, commenced by the EU Commission in late 2005, are that the telecoms sector in Europe is someway off from operating as a fully competitive market.

4.2 Explicit Statement Of The Objectives That Are Being Pursued

ComReg primarily operates in a commercial environment whereby decisions in respect of operators can have significant financial impact.  Strong powers to prosecute specific anti-competitive behaviour are needed in order to encourage compliance among market players, especially the larger players.

The Competition Authority is the national agency responsible for enforcing Irish & European competition law, but given ComReg’s detailed sector specific knowledge, which is necessary for regulation in the dynamic and rapidly changing telecommunications sector, it is now proposed that ComReg be given, in respect of suspected instances of anti-competitive agreements, decisions and concerted practices and abuse of dominance in the telecommunications sector, similar powers of investigation and prosecution as the Competition Authority has under the Competition Act 2002.  

This would significantly enhance ComReg’s powers to enforce the competition law principles on which the EU regulatory framework is based.

4.3 Identification of the Various Policy Options/Choices Under Consideration To Achieve These Objectives
Option 1- Do Nothing /No Policy Change

This option is not under consideration given the importance of the communications sector to the national economy.  The communications market is fully liberalised, but the evidence to date does not show this market to be moving towards a fully competitive state.

Option 2 - Introduce a provision in the Bill to give effect to the legislative requirements identified 

Responsibility for enforcing competition laws is vested in the Competition Authority under the Competition Act 2002.  That Act would need to be amended to give ComReg competition law powers in the telecommunication sector, and this can be done via the Communications Regulation (Amendment) Bill, 2007.  

Option 3 - Introduce interim legislation

Another option is to introduce primary legislation with a sunset clause for the competition powers for ComReg proposed above.  These powers could be rolled back in the medium term as the market moves closer to full competition.  This option is not under active consideration, as it may create unnecessary uncertainty in the market, which is not conducive to investment.  

Option 4 – An enhanced role for a formal co-operation between ComReg and the Competition Authority 

The Competition Act already provides for co-operation between the competition Authority and ComReg (providing for co-operation, the avoidance of duplications, and consistency in decisions).  Option 4 could provide for increased co-operation and consultation between the two bodies, while keeping the current structures of both parties intact.  The Competition Authority would continue to enforce abuse of competition type issues, but there would be an increased role for ComReg in this area, advising the Competition Authority. 

Identification of Costs, Benefits and Impacts

4.4 Risks and Assumptions

The thrust of the EU regulatory framework is to ensure competition between providers, some of whom dominate for historical infrastructural reasons, thereby giving them market advantage.  The communications sector is of major importance to the economy and as such it is important that abuse of dominance issues are adequately addressed.   

There is potential for overlap of jurisdiction or duplication of the efforts and resources of the Competition Authority and ComReg. This must be avoided by way of a comprehensive co-operation agreement between the two bodies.

4.5 Costs & Benefits

Option 1 is of limited benefit to the competitiveness of the sector and the economy.  Changes are necessary to increase competitiveness and compliance within the communications sector and failure to do so would potentially impose significant costs on the economy in general and on the consumer. 

Option 2 should impact positively on competition in the communications sector, as the national regulator, who has more experience in this field, would be able to prosecute anti-competitive practices.  There would be minimal staff or resource issues for ComReg associated with this option as the existing telecoms framework is directly based on competition law principles.  This is the preferred option. 
The benefits of Option 3, whereby ComReg are given competition law powers for an interim period, might be offset, by reduced investment caused by any uncertainty unnecessarily created in the sector.  In addition, any staff skills or experience gained by ComReg might not be fully utilised when the sunset clause removed the competition law powers from ComReg.

Option 4 - The desired outcome of an improved competitive environment in the telecoms sector would be better achieved by the granting of explicit competition powers to ComReg as set out in the Competition Act of 2002, rather than creating an enhanced role for cooperation between the two bodies.
4.6 Other Impacts

	Impacts
	Comments

	Impacts on national competitiveness
	The impact on competition should be positive as the national regulator who has more experience in the telecoms field can now prosecute anti-competitive practices. As ComReg would deal only with cases relating to the communications sector, these cases would most likely now be dealt with faster. The promotion of competition in the sector will enhance the attractiveness of the sector for investors

	Impacts on the socially excluded or vulnerable group
	Giving ComReg competition law powers will help ensure that the sector is more competitive, which should have price benefits for all consumers. 

	Impacts on the environment
	None

	Major policy change which would impact competition or consumers
	There is no major policy change, as the competition policy principles that are already in place have not been amended.  The proposals to give ComReg competition law powers should have a positive impact on competition.  Consumers will still have same level of protection, but increased competition should offer more choice and lower prices. 

	Impacts on the rights of citizens
	None

	Whether the proposal involves a significant compliance burden. 
	There is no new or increased compliance burden as competition policy principles will remain the same.  The main change relates to who enforces this principal in the area of telecommunications. 


4.7 Costs

Costs are kept to a minimum as ComReg, as the executor of this provision, is already established.  There should be no significant resource issues for ComReg in adding to their existing functions, as they are already engaged in analysing the different markets within the sector and charged with promoting competition.  

It is recognised that conferring competition law powers on two regulatory bodies could give rise to confusion over which body has jurisdiction in a particular case.  This matter is to be addressed by providing for a specific Co-operation Agreement between the two bodies, governing the exercise of their respective powers under the Competition Act of 2002. 

4.8 Benefits

Giving competition law powers to ComReg should benefit the industry, national competitiveness and the consumer:

· An industry body that has detailed knowledge of the practices within the sector will be in a better position to regulate competition within that sector 

· ComReg focusing on competition issues in one sector should lead to a more efficient use of existing resources

· Additional powers in a competition law framework will give ComReg another tool to ensure compliance with existing obligations by larger undertakings, thereby leading to a more competitive environment with more players in the market, increasing choice and reducing prices for consumers

4.9 Consultation 

The provisions for competition law powers for ComReg were not part of a formal consultation; however, the Minister publicly announced his intention some time ago.  The major operators are anticipated to strongly oppose that such additional powers be given to ComReg, while it is expected that smaller operators in the market would be in favour of the proposal.  The Minister for Enterprise, Trade and Employment, under whose remit the Competition Authority falls, has been fully consulted on this issue.

4.10 Review

Ireland’s competitive position relative to other Member States should improve in the medium to long term.  The performance indicators can be measured in terms of Ireland’s position in EU and OECD league tables that report on the development of competition in the electronic communications market in Member States.

5. Information Gathering Powers

5.1 Policy Context 

ComReg lacks certain information gathering powers.  The first and most fundamental deficiency is that as matters currently stand, the powers that ComReg require are not adequately reflected in its functions currently under section 10 of the Communications Regulation Act, 2002 (“the 2002 Act”).

The second deficiency is that while ComReg has a variety of information gathering powers none of them clearly envisage their being used for general statistical purposes e.g. the compilation and publication of ComReg’s “Quarterly Reports” in relation to market developments.

In view of the foregoing, it was proposed that, ComReg should be conferred with an additional function under Section 10 of the 2002 Act giving it enhanced information gathering powers.

Similar difficulties arise in relation to the Minister gathering information on the operation and structure of the telecommunications sector. It is proposed that the Minister be empowered to gather the necessary information from the telecommunications operators and from ComReg, to facilitate the development of policy in relation to the provision of telecommunications services by undertakings and to formulate plans to deal with emergencies that may arise in connection with the provision of those services. 

5.2 Explicit Statement Of The Objectives That Are Being Pursued

The objective is to ensure that the necessary information can be collated in relation to the performance of telecommunications networks to facilitate policy development. 

Where the Minister for Communications Marine and Natural Resources makes a request to 

(a) an undertaking authorised by ComReg to provide telecommunications services, and / or

(b) ComReg 

 to provide information in relation to the

i)          technical operation of any part of the telecommunications network, or

ii) technical performance of any part of the telecommunications network, or

iii) telecommunications infrastructure, or

iv) network failures, or

v) unscheduled network outages  

for the purposes of assisting in developing policy in the area of emergency planning and network security, failure to comply with this request is an offence.

In relation to ComReg’s requirement for information, they have indicated they need additional powers to effectively collect, compile and disseminate information pertaining to the provision of telecommunications services pursuant to its statutory functions such as the promotion and delivery of a competitive marketplace.  The proposal specifically creates a power for ComReg to request information and places an obligation on the telecommunications providers to provide accurate information. Failure to comply with this request is an offence.

5.3 Identification Of the Various Policy Options/Choices Under Consideration To Achieve These Objectives

Option 1- Do Nothing /No Policy Change

The do nothing/no policy change in relation to the duty to provide information is not under consideration for reasons of the need to have accurate and complete information in relation to the telecommunications sector.

Option 2 - Introduce a provision in the Bill to give effect to the legislative requirements identified
Primary legislation is required to confer the necessary powers on the Minister and ComReg to gather information and to provide for an offence for failure to supply the requested information. 

5.4 Costs

In relation to the duty to provide information there should be minimal cost impact on the industry as the information requested is currently available to the operators.

5.5 Benefits

The main benefit of this provision is that it will allow for the development of better policy and regulation resulting in an improved regulatory environment.

Department of Communications, Marine and Natural Resources

February, 2007.
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